
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter the Pet i t ion

N.  Les l ie  S i l vas

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 9  &  1 9 7 0 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon N. lesl ie Si lvas, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

N.  Les l ie  S i l vas
8 Stoney l^/ylde Ln.
Greenwich, CT 06830

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

o f
o f

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me this
26th day of March, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

N.  les l ie  S i l vas

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the years
1969 & 1970.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Mart in Drazen the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mart in Drazen
McCarthy, Fingar,  Donovan, Glatthaar,  Drazen & Smith
1 7 5  M a i n  S t .
White Plains. NY 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united states Postal  Service within the state of New york.

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

of  the representat ive of  the pet i t io

is  the representat ive
said wrapper is the

Sworn to before me this
26th day of March, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB,ANY,  NEW YORK 12227

March 26, 1982

N.  Les l ie  S i l vas
B Stoney l./ylde Ln.
Greenwich, CT 06830

Dear  Mr .  S i l vas :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Martin Drazen
McCarthy, Fingar,  Donovan, Glatthaar,  Drazen & Smith
1 7 5  M a i n  S t .
White Plains, NY 10601
Taxing Bureau's Representat ive



STATE OF NEI,II YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

N. I,ESIIE SITVAS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax law for the Years 1969 and L970.

DECISION

Peti t ioner,  N. Lesl ie Si lvas, B Stoney l , r ly lde Lane, Greenwich, Connect icut

06830 f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years 1969 and 1970

(Fi le No. 2L852).

A  smal l  c la ims hear ing  was he ld  be fore  AI len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York ,  on  May 5 ,  1981 a t  2 :45  P.14 .  Pet i t ioner  appeared w i th  Mar t in  Drazen,

Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Kev in  Cah i1 l ,

E s q . .  ,  o f  c o u n s e l ) .

ISSUES

Whether pet i t ioner is subject to a penalty pursuant to sect ion 685(g) of

the Tax Law as a person who wi l l fu l ly fai led to col lect,  t ruthful ly account for

and pay over the New York State withholding taxes due from Hel ler & Si lvas,

I n c .

FINDINGS OF FACT

1.  He l le r  &  S i l vas ,  Inc . r  500 5 th  Avenue,

to pay over the New York State personal income

its employees for the periods as fol lows:

New York, New York 10036 fai led

taxes withheld from the wages of



- 2 -

I,/ITI{HOLDING TAX PERIOD

Apr i l  1 ,  1969 to  December  31 ,  1969
January  1 ,  1970 to  March  6 ,  7970

TOTAI

AMOI]NT

$2 ,392 .43
935 .02

Fr:.n.45
2. On February 27, 7978 the Audit  Divis ion issued a Statement of

Def ic iency  in  con junc t ion  w i th  a  Not ice  o f  Def ic iency  aga ins t  pe t i t ioner ,  N .

lesl ie Si lvas, wherein a penalty \ . /as asserted pursuant to sect ion 685(g) of the

Tax law for an amount equal to the New York State withholding taxes due from

Heller & Si lvas, Inc. Said penalty was asserted on the ground that pet i t ioner

was a person required to col lect,  t ruthful ly account for and pay over the

withholding taxes, and that he wi l l fu l ly fai led to do so.

3 .  Pr io r  to  the  per iods  a t  i ssue here in  pe t i t ioner  v /as  an  o f f i cer ,

d i recLor  and s tockho lder  o f  He l le r  &  S i l vas ,  Inc .

4 .  On Apr i l  B ,  1969,  He l le r  &  S i l vas ,  Inc .  executed  a  genera l  ass ignment

for the benef i t  of  creditors to Is idore E. Leinwand. Sometime pr ior to such

execut ion Lhe company ceased operat ions and l iquidated al t  of  i ts physical

a s s e t s .

5. On or about July 14 ,  7969, an involuntary pet i t ion in bankruptcy was

f i led in the United Stated Distr ict  Court  for the Southern Distr ict  of  New

York .

6 .

d i rec to r

involved

7 .

R o y  N . Y .

i s s u e .

On Apr i l  2 ,  1969 pe t i t ioner  fo rmal ly  res igned as  an  o f f i cer  and

of Hel ler & Si lvas, Inc. and from that point on he was no longer

in the affairs of the corporat ion.

On October 1-,  1969 pet i t ioner commenced fuII  t ime employment with Ross

, Inc. Such employmenL cont inued through the balance of the periods at
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B.  Mr .  Bernard  He l le r ,  fo rmer  p res ident  o f  He1 ler  &  S i l vas ,  fnc . ,

appeared at the hearing as a witness for the Audit  Divis ion. Per Mr. HeIIerts

test imony, pet i t ioner was employed as the creat ive director whose dut ies were

the creat ion of artwork and supervision of copy mater ial ,  whi le his own dut ies

as president consisted of handl ing Lhe f inancial  and bookkeeping matters of the

company.

9 .  Dur ing  1969 pe t i t ioner  rece ived income o f  $2 ,000.00  f rom He l le r  &

Si lvas, Inc. This amount represented compensat ion received for services

rendered in January 1969. No income was derived by pet i t ioner from Hel ler &

S i l v a s ,  I n c .  d u r i n g  1 9 7 0 .

10.  Pet i t ioner  contended Lhat  there were no employees of  Hel ler  & Si lvas,

Inc.  dur ing the per iods at  issue s ince the company was d issolved and operat ions

h a d  c e a s e d .

11.  Corporate records v lere unavai lable,  as they were previously  d isposed

of  by the t rustee in  bankruptcy.

72.  The record conta ins no wi thhotd ing tax returns of  Hel ler  & Si lvas,

I nc .  f o r  any  o f  t he  pe r i ods  a t  i s sue  he re in .

CONCIUSIONS OF LAW

A.  That  pe t i t ioner ,  N .  Les l ie  s i l vas ,  was  no t  a  person requ i red  to

col- Iect,  t ruLhful ly account for and pay over the personal income taxes withheld

f rom the  employees  o f  He l le r  &  S i l vas ,  Inc .  fo r  the  per iods  a t  i ssue here in .

Accordingly,  he is not l iable for a penalty equal to the taxes withheld and not

pa id  over  to  the  Sta te  fo r  such per iods  pursuant  to  sec t ions  685(9)  and 685(n)

of the Tax Law.



B. That the pet i t ion

Defic iency dated February

DATED: Albany, New York

-4-

of N. lesl ie Si lvas is granted and the Not ice of

27 ,  1978 is  hereby  cance l led .

STATE TAX COMMISSION

MAR 2 6 1982

COMM


