
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Walter & Gertrude Shutt

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1968 -  1970.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of June, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon l{al ter & Gertrude Shutt ,  the pet i t ioners in the within proceeding, by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Walter & Gertrude Shutt
630 Magee Ave.
Rochester,  NY 14613

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  June,  1982.

sa id  addressee is  the  pe t i t ioner
s a i d the last known address

.al/ t

--v-



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Pet i t ion
o f

Walter & Gertrude Shutt

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax law for
the Years 7968 - 1970

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 4th day of June, 1982, he served the r,r,ithin
mai l  upon Sydney R. Rubin the representat ive of
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years  o f  age,  and tha t  on
not ice  o f  Dec is ion  by  cer t i f ied
the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MA]I]NG

Sydney R. Rubin
Har r is ,  Beach,  Wi lcox ,  Rub in  &  Levey
2 Sta te  S t .
Rochester ,  NY 14614

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  ex i lus ive  care  and cu i lody  o f
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
las t  known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

is the representat ive
said wrapper is the

Sworn to before me this
4th day of June, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Walter & Gertrude Shutt
630 Magee Ave.
Rochester, NY 14613

Dear Mr.  & Mrs.  Shut t i

P lease take not ice of  the Decis ion of
herewith.

June 4, L982

the State Tax Commission enclosed

You have now exhausted your right of review
Pursuant t.o section(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art icle 78 of the Civi l  Practice Laws
the Supreme Court of the State of New York,
the date of this notice.

at the administrative level.
Law, any proceeding in court to
Commission can only be insti tuted
and Ru1es, and must be conmenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 12227
Phone lt  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s RepresenLative
Sydney R. Rubin
Harris, Beach, Wilcox, Rubin & Levey
2 State St .
Rochester ,  NY 14614
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

I,JAITER SIIUTT and GERTRIIDE SI{UTT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Years 1968 through 1970.

DECISION

Peti t ioners, I . la l ter Shutt  and Gertrude Shutt ,  630 Magee Avenue, Rochester,

New York 74673, f i l -ed pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income and unincorporated business taxes under Art ic les 22

and 23 of the Tax law for the years 1968 through 1970 (Fi le Nos. 19550 and

19ss1) .

A formal hearing was held before Jul ius Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, 1 Marine Midland Pl.aza, Rochester,  New

York, on July 24, 1979 at 2:45 P.M. Pet i t ioners appeared by Sydney R. Rubin,

Esq.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Bar ry  Bres le r ,  Esq. ,

o f  c o u n s e l ) .

rssuBs

I. Whether the taxable income of petitioners \{as properly determined for

the years in issue.

I I .  Llhether fraud penalt ies rrrere properly asserted upon pet i t ioners.

I I I .  Whether the not ices of def ic iency issued against pet i t ioners were

t imely.
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FINDINGS OF FACT

1.  0n  Apr i l  11 ,  1977,  pursuant  to  a  Federa l  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Def ic iency against tdal ter Shutt  wherein addit ional New York

State unincorporated business tax was found to be due for the years 1968, 7969

a n d  1 9 7 0  i n  t h e  a m o u n t s  o f  $ 3 6 9 . 0 0 ,  $ 1 , 0 7 1 . 9 7  a n d  $ 1 , 2 1 3 . 8 9  r e s p e c t i v e t y .  I n

add i t ion ,  pena l t ies  due to  f raud fo r  sa id  years  to ta l ing  $L1327.44  and in te res t

o f  $1  ,062.84  were  imposed.

2 .  On Apr i l  11 ,  7977,  pursuant  to  a  Federa l  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Def ic iency against Walter Shutt  and Gertrude Shutt  wherein

addit ional personal income taxes were found to be due for the years 1968, L969

a n d  1 9 7 0  i n  t h e  a m o u n t s  o f  $ 8 2 5 . 8 2 ,  $ 2 , 5 5 2 . 0 9  a n d  9 1 , 7 9 8 . 5 6  r e s p e c t i v e l y .  I n

add i t ion ,  pena l t ies  due to  f raud fo r  sa id  years  to ta l ing  $2r588.24  and in te res t

o f  $ 1  , 7 8 9 . 5 7  w e r e  i m p o s e d .

3. The Federal  audit  resulted in the fol lowing addit ional income, Iess

expenses and deduct ions al lowed:

Unreported income (specif ic i tems)
Expenses paid to employees
Corrected unreported income

AGI per return
Corrected AGI
IESS: I temized Deduct ions

BALANCE
IESS: Exemptions (adjusted for

Sal ly & Chi ldren)
Corrected Taxable Income

1e6q

$  7  ,338 .  45
490 .00--6;d4d:B

27  , 22L .02
34,069 .47
2 ,929  .56

31 ,239 .97

4 ,  B0o .0o
$26 ,439 .9 r

7969

$22,5r2 .48
1 ,575 .00

20,937 .48
19  , 370 .57
40 ,308 .05

4 ,835  . 76
35  , 472 .29

4 ,800  . 00
$30  , 672 .29

19  70

$31  , 083 .  14
1 ,380 .00

29  , 703 .74
2 ,755  . 83

32,458.97
4 ,966 .59

27  , 492 .38

6 ,250 .00
$2 r ,242 .38

4. Pet i t ioners offered no documentary or other substanLial  evidence to

show that the Federal  audit  computat ions were incorrect.  They fai led to f i le

with the State Income Tax Bureau a report  of  change or correct ion in Federal

taxable income.
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5. In one of i ts answers to pet i t ioners I  perfected pet i t ions the Depart-

ment al leged in paragraph 2(d) that. :

" the understatement of income by the pet i t ioners was wi l l fu l
and fraudulent.  The pet i t ioners consented to the assert ion by
the Internal Revenue Service of its fraud penalty under IRC
Sect ion  6653(b) .  In  add i t ion ,  pe t i t ioner  l r ta l te r  Shut t  has
pleaded gui l ty to income tax evasion for the year 7969."

In response to this al legat ion, pet i t ionerst representat ive stated in

paragraph 2(d)  o f  one o f  the  rep l ies  o f  December  19 ,  1978:

"Admit that pet i t ioner Walter Shutt  pleaded gui l ty in federal
proceedings with regard to the year 7969. Deny the renaining
al legat ions of subparagraph d) of paragraplr .  2 of the Answer."

6. In the course of the hearing, pet i t ioners'  representat ive offered an

aff idavi t  by pet i t . ioner Walter Shutt  which stated, " I  pled gui l ty to one count

of the indictment against me upon advice from my attorney." Thereaft .er,

pet i t ioners'  represenLat ive offered a copy of an indictment encapt ioned, in

part ,  rrThe United States of America vs. Walter Shutt" .

7.  The f i rst  count of the indictment to which Mr. Shutt  pled gui l ty

a l leged as  fo l lows:

''COI]NT I

The Grand Jury charges:
On or  about  Apr i l  15 ,  1970,  in  the  Western  D is t r i c t  o f  New

York WAITER SIIUTT of Rochester, New York, did wilfully and
knowingly attempt to evade and defeat a large part of the income
tax due and owing by him to the United States of America, for
the calendar year 1969, by preparing and causing to be prepared,
by signing and causing to be signed, and by mai l ing and causing
to be mai led in the l , /estern Distr ict  of  New York, a false and
fraudulent income tax return which was filed with the Internal
Revenue Service, wherein he stated that his taxable income for
the calendar year was the sum of $101012.11 and that.  the amount
of tax due and owing thereon was the sum of $21542.69, whereas,
as he then and there well knew his taxable income for the
calendar year was the sum of approximately $23r748.00, upon
which said taxable income he owed to the United States of
Amer ica ,  an  income tax  o f  approx imate ly  $6r137.00 ,  a l l  in
v io la t ion  o f  T i t le  26 ,  Un i ted  Sta tes  Code,  Sec t ion  720I . ' l



B. During the

statutory period of

i s s u e .
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hearing, pet i t ioners withdrew their

l imitat ion on assessmenL had expired

contention that the

for the years in

CONCLUSIONS OF tAW

A. That pet i t ioners have not presented evidence to show that the not ices

of def ic iency issued Apri l  11, 1977 were incorrect,  and thereby have fai led to

sustain their  burden of proof imposed by sect ions 689(e) and 722 of the Tax

Law.

B. That the New York taxable income of pet i t ioners l {al ter Shutt  and

Gertrude Shutt  was correct ly determined for personal income tax purposes as hras

the taxable business income of Walter Shutt  for the years 79681 1959 and 1970.

C. That the burden of proof in any hearing under Art ic les 22 and 23 of

the Tax law is prescr ibed by sect ion 689(e) of the Tax Law. That burden is on

the taxpayer except in three instances in which the burden of proof is on the

Tax Commission. One of those instances is "whether the pet i t ioner has been

g u i l t y  o f  f r a u d  w i t h  i n t e n t  t o  e v a d e  t a x . . . "  ( s e c t i o n  6 8 9 ( e ) ( 1 ) ) .

D. That evidence of a Federal  determinat ion relat ing to issues in a case

before the Tax Commission is admissible under sect ion 689(f)  of  the Tax Law.

E. That where a taxpayer against whom a New York State tax fraud penalty

is asserted f i les a t imely pet i t ion for redeterminat ion, the State is put to

i ts proof.  The standard of proof necessary to support  a f inding of f raud by

the Tax Commission requires clear,  def ini te and unmistakable evidence of every

element of f raud, including wi l l fu l ,  knowledgeable and intent ional wrongful

acts of omissions const i tut ing false representat ion, result ing in del iberate

nonpa)rment or underpayment of taxes due and owing.
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F. That Findings of Fact "5'n and "6",  in conjunct ion, const i tute an

admission that petitioner pled guilty to income tax evasion for 1969 based upon

those acts set forth in Finding of Fact rr7".

G. That the plea of guilty to tax evasion for the year 1969 collaterally

estops petitioner from contesting the civil fraud penalty for the sane year

(seg Plunketr v.  commissioner,  465F.2d 2gg [7rh cir .  19721).  The Audit

Divis ion has fai led to sustain i , ts burden of proof of f raud for the years 1968

a n d  1 9 7 0 .

H. That the petition of l{alter Shutt and Gertrude Shutt is granted to the

extent that the penalty asserLed pursuant to section 685(e) of the Tax Law is

cancel led for the years 1968 and L970i that the Audit  Divis ion is hereby

directed to accordingly modify the not ices of the def ic iency issued on Apri l  11,

7977, and that,  except as so granted, the pet i t ions are in al l  other respects

den ied .

DATED: Albany, New York

JUN 0 41982
COMMISSION


