
STATE OF NEI,\I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gerard  Sh i l l i ng

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrninat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 6 9  &  1 , 9 7 0 .

That deponent further says that the
herein and that the address set forth on
of  the pet i t ioner .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Gerard Shi l l ing, the pet i t . ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Gerard Shi l l ing
4 Shepherds Dr.
Scarsda le ,  NY 10583

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

said addressee is  the pet i t ioner
said wrapper is the last--$nown a

Sworn to before me this
1 l th  day  o f  June,  7982.

(



STATE OF NBI,i YORK

STATE TAX COMMISSION

In the Malter of  the Pet i t ion
o f

Gerard Shi l l ing

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Years
7969 & 7970

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l1th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur A. J.  Weglein the represental ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Arthur A. J.  Weglein
E. Rampasture Rd.
Hampton Bays, NY 11946

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusi .re care and cultody of
the United States Postal  Service within the State of New York.

That.  deponent further says that Lhe said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t idner.

Sworn to before me this
1 l th  day of  June, ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11, 1982

Gerard  Sh i l l i ng
4 Shepherds Dr.
Scarsda le ,  NY 10583

Dear  Mr .  Sh i l l i ng :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igat. ion Unit
Albany, New York 72227
Phone / i  (518) 457-2a70

Very t ru ly  yours,

STATE TAX COMMISSION

Pet.i t ioner I s Representative
Arthur A. J. Weglein
E.  Rampasture Rd.
Hampton Bays, NY 11946
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

GERARD SHITTING

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1969 and 1970.

DECISION

Peti t ioner,  Gerard Shi l l ing, 45 Shepherds Drive, New Rochel le,  New York

10801, f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years 1969 and 1970

( F i l e  N o .  1 3 4 6 5 ) .

A formal hearing was held before Frank Romano, Hearing 0ff icer,  at  the

off ices of the State Tax Connission, Two t lor ld Trade Center,  New York, New

York ,  on  August  12 ,  \977,  a t  9 :00  A.M.  Pet i t ioner  appeared by  Lang & Nesc ie ,

Esqs .  (Br ian  J .  McDonne l l ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

Peter  Cro t ty ,  Esq.  ( laurence Stevens ,  Esq. ,  o f  counse l ) .  The hear ing  was

cont inued and concluded before Archibald F. Robertson, Jr. ,  Hearing Off icer,  at

the  same o f f i ces  on  October  30 ,  7978,  a t  9 :15  A.M.  Pet i t ioner  appeared by

Arthur A.J. Weglein, Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq.

(Bruce M.  Za laman,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner was a person required to col lect,  t ruthful ly account

for,  and pay over New York State withholding tax due from Professional Health

Services, Incorporated for the periods JuIy 1 through 0ctober 31, 1969, and

January 1 through December 31, L970, and wi l l fu l Iy fai led to do so and is thus

l iable to a penalty under sect ion 485(g) of the Tax law.
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FINDINGS OF FACT

1. On March 26, 1973, the Audit  Divis ion issued a Statement of Def ic iency

and Notice of Def ic iency against pet i t ioner,  Gerard Shi l l ing, imposing a

penalty under sect ion 685(g) of the Tax Law for the periods JuIy 1, 1969

through October 31, 1969 in the amount of $31350.65, January 1, 1970 through

March 4, 1970 in the amount of $11644.00 and March 4, 1970 through December 3L,

1 9 7 0  i n  t h e  a m o u n t  o f  $ 7 , 6 1 8 . 0 0 ,  f o r  a  t o t a l  p e n a l t y  o f  9 1 2 , 6 L 2 . 6 5 .  T h e

penalty was equal to the unpaid income taxes withheld from employees of Professional

Hea l th  Serv ices ,  Incorpora ted ,  (here ina f te r ' t the  corpora t ion t ' ) .

2.  Pet i t ioner worked for the corporat ion since i ts creat ion in 1967 and

hel-d the t i t le of f inancial  v ice-president,  director,  and holder of 16 percent

of the stock of the corporat ion when i t  became a publ ic company in March, L969.

3. 0n October 2, 1969, the pet i t ioner was indicted by a Federal  grand

jUry and pleaded gui l ty to var ious Federal  securi t ies law violat ions.

4. Pet i t ioner resigned as director and f inancial  v ice-president of the

corporat ion in mid-October,  L969, due to pressure from the Securi t ies and

Exchange Commission and to faci l i tate the take over of the corporat ion by a nerd

group;  ca l led  "Med ica l  Fac i l i t ies ,  fnc .n"  in  ear ly  November ,  1969.  Pet i t ioner

lurned over his stock to the new control  group. An agreement existed that i f

the new control  group was not sat. isf ied with the performance of the corporat ion,

i t  would, af ter a specif ied period, return the corporat ion to the or iginal

control  group. In the later part  of  November, 1969, the new corporate control

group rel inquished i ts control  of  the corporat ion.

5. 0n March 10, I97A, a receiver for the corporat ion was appointed by the

Bankruptcy Court .
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6. Pet i t ioner had signatory authori ty throughout his tenure as vice-president.

His signature appears on Forrn IT-2101-SM, L969, dated JuLy 24r 1969, which form

is the employer's semi-monthly return of New York State personal income tax

withheld. Pet i t ioner 's signature also appears on Form IT-2103 (BNS) 7969,

dated January 31, 1970, which form is the reconci l iat ion of personal income tax

withheld for employers f i l ing semi-month1y, monthly and semi-annual returns.

CONCTUSIONS OF LAW

A. That sect ion 685(e) of rhe Tax Law provides:

"Any person required to col lect,  t ruthful ly account for,  and
pay over the tax imposed by this art ic le who wi l l fu l ly fai ls
to collect such tax or truthfully account for and pay over
such tax or willfully attempts in any manner to evade or defeat
the tax or the paynent thereof,  shal l ,  in addit ion to other
penalt ies provided by law, be l iable to a penalty equal to
the total amount of the tax evaded, or not collected, or not
accounted for and paid over. t t

B. That sect ion 685(n) of the Tax Law def ines the term I 'person" to

inc lude,  in te r  ? l ia ,  an  o f f i cer  o r  employee o f  a  corpora t ion  whor f . . . i s  under  a

duty to perforrn the act in respect of which the violat ion occurs.t '

C. That whether pet i t . ioner,  Gerard Shi l l ing, is a "person"

corlect and pay over withhording taxes is a factual one (Matter

required to

of Ma1kin v.

T u l l y ,  6 5  A . D .  2 d  2 2 8 ,  4 I 2  N . Y . S .  2 d  1 8 8 ) .

D. That the term I 'wi l l fu l"  as used in sect ion 685(g) of the Tax Law means

an rr . . .act,  default  or conduct is consciously and voluntar i ly done with knowledge

that,  as a result ,  t rust funds belonging to the Government wi l l  not be paid

over but wi l l  be used for other purposes. No showing of intent to deprive the

Government of its money is necessary but only something more than accidental

nonpaJrnent is required" (Matter of  Levin v.  Gal lman, 49 A.D.2d 434, rev'd.  42

N . Y . 2 d  3 2 )  .
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E. That pet i t ioner,  Gerard Shi l l ing, was a person required to col lect,

truthfully account for and pay over New York State withholding tax due from

Professional Health Services, Incorporated for the periods July 1 through

October 31, 1969 and January 1 through March 10, l97A and wi l l fu l ly fai led to

do so, within the meaning of subdivis ions (n) and (g) of sect ion 685 of the Tax

Law. Accordingly,  pet i t ioner is subject to a penalty equal to said sum under

subsect ion (g) of sect ion 685 of the Tax Law.

F. That the pet i t ion of Gerard Shi l l ing is granted as to the period

subsequent to March 10, 1970; that the Audit  Divis ion is hereby directed to

accordingly modify the Not ice of Def ic iency issued l larch 26, 1973; and that

except as so granted, the pet i t ion is in aII  other respects, denied and the

Notice of Def ic iency as modif ied is sustained.

DATED: Albany, New York

JUN 1 1 1982
COMMISSION


