
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Eugene Sherman
MFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7970-7973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l l th day of June, 7982, he served the within noLice of Decision by
cert i f ied mai l  upon Eugene Sherman, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

Eugene Sherman
242  E .  19 th  S t . ,  Ap t .  2E
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the petit ioner
forth on said vrrapppr is the last known address

Sworn to before me this
11 th  day  o f  June,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11, 7982

Eugene Sherrnan
242  E .  19 th  S t . ,  Ap t .  2E
New York, NY 10003

Dear Mr. Sherman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-207a

Very truly yours,

STATE TAX COMI"IISSION

cc :  Pet i t ioner 's  Represen la t i ve

Taxing Bureau' s Representat ive



STATB 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EUGENE SI{ERMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  law fo r  the  Years  1970,  1971,  1972
a n d  1 9 7 3 .

1. Br ides Penthouse fai led to remit

F inance $ I1797.88  in  persona l  income taxes

f o l l o w s :

Pet i t ioner,  Eugene Sherman, Apt.  28, 242 East 19th Street,  New York, New

York 10003, f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the years 1.970,

7977,  7972 and 1973 (F i le  No.  77299) .

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Apr i l  27 ,  1981 a t  9 :15  A.M.  Pet i t ioner  Eugene Sherman appeared

pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

l, lhether pet i t ioner is subject to a penalty under sect ion 6B5(g) of the Tax

Law.

FINDINGS OF FACT

to the Department

withheld from i ts

DECISION

of Taxat ion and

employees as

PERIOD
August 1, to August 15, 1970
September  1 ,  to  September  31 ,  1977

AI'IoUNT
68.sB

2 5 0 . 7 0
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December 1, to December 31 , 1972
JuIy 1, to December 13 , 7973

304 .70
1  ,  173  . 90

2. 0n August 26, 1974, the Audit  Divis ion issued a Not ice of Def ic iency

for  $11797.88 ,  a long w i th  a  S t .a tement  o f  Def ic iency ,  on  wh ich  a  pena l ty  pursuant

to sect ion 685(g) of the Tax law was imposed against pet i t ioner Eugene Sherman,

as a person who wi l l fu l ly fai led to col lect or t ruthful ly account for and pay

over personal income taxes withheld from the employees of Br ides Penthouse.

3. In 1964, Brides Penthouse was created, whereby pet i t ioner owned 48

percent of i ts stock and pet i t ioner 's former wife,  Josephine Sherman owned 1

percent.  The other 51 percent was ovrned by the mother- in-Iaw of Mr. John Van

Dri l l ,  president and pr incipal stockholder of a corporat ion known as Le Boeuf.

Le Boeuf \ tas engaged in the manufacture and sale of wedding gor,Jns and accessories,

and in the business of dry cleaning wedding gowns. Brides Penthouse was

primari ly involved with the retai l  sale of wedding gowns and accessories

manufactured by Le Boeuf.

4. Under an arrangement between le Boeuf and Brides Penthouse a set

procedure was str ict ly fol lowed, whereby Brides Penthouse was required to send

to  le  Boeuf  a l l  sa les  rece ip ts ,  invo ices ,  b i l l s ,  payro l l  cards  e tc .  wh ich  had

been previously acknowledged and approved by pet i t ioner.  Le Boeuf 's bookkeeper

would then compute the payroll and payroll taxes, summarize l-he sales and

receipts,  make a statement of payments to creditors,  and draw the appropriate

checks. A11 checks, and the payment of bi l ls therefrom, were made through a

Le Boeuf checking account.  Le Boeuf 's bookkeeper,  as wel l  as Mr. Van Dri1l  had

the authori ty to sign these checks, lvhereas pet i t ioner Eugene Sherman did not.

5.  Pet i t ioner Eugene Sherman operated the retai l  funct ions of Br ides

Penthouse, but did not control  i ts bookkeeping and f inancial  funct ions.

Although pet i t ioner approved al l  documenLs before they were forwarded to le



t

Boeuf,  he did not control  the pa5rment of bi l ls or payrol l  taxes, and he did not

normal ly sign the employer 's return report ing the amount of personal income tax

withheld. A11 the books and records of Br ides Penthouse were maintained and

stored at the premises of Le Boeuf in New Jersey.

6. Employer 's withholding tax returns submitted were computer pr inted,

"Br ides  Penthouse/ le  Boeuf  Co. r 'w i th  the  New Jersey  address  o f  Le  Boeuf ,  and

signed by i ts comptrol ler.  The last employerrs tax returns f i led for the

months of July,  August,  September, 0ctober,  November and December, 1973 were

signed by pet i t ioner on March 20, 7974 as "former president" and with the

notat ion, "unable to conf irm". Pet i t ioner contended that he was instructed to

sign the employers returns for the final months of the corporation in order to

"wind up" i ts act iv i t ies. Br ides Penthouse ceased i ts operat ions on December

1 3 ,  L 9 7 3 .

CONCI,USIONS OF IALI

A. That pet i t ioner Eugene Sherman was not

sect ion 685(n) of the Tax Law and is not.  subject

with the meanj-ng and intent of  sect ion 685(g) of

B. That the pet i t ion of Eugene Sherman is

Def ic iency  issued August  26 ,  1974 is  cance l led .

DATED: Albany, New York

a t tpersont t  as def ined in

to a penal ty  in  accordance

the Tax Law.

granted and the Not ice of

JUN 1 1 1982
COMMISSION


