
STATE 0F NEII/ Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Emanuel Shapiro

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 5 .

That deponent further
herein and that the address
of  the  pe t i t ioner .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of June, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Emanuel Shapiro, the pet i t ioner in the within proceeding, by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Emanuel Shapiro
123 S.  Co le  Ave.
Spr ing  Va l ley ,  NY LA977

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody of
the United States Post.al  Service within the State of New York.

AT'FIDAVIT OF MAII.ING

says  tha t  the  sa id  addressee is  the  pe t i t ioner
set forth on said wrafper is the last known address

Sworn to before me this
4 th  day  o f  June,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 4, 1982

Emanuel Shapiro
1 2 3  S .  C o I e  A v e .
Spring Val ley, NY 70977

Dear  Mr .  Shap i ro :

Please take not ice of the Decision of the St.ate Tax Comnission enclosed
herewi th .

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  TaxaLion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COM}.IISSION

cc:  Pet i t ioner '  s  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

EMANUET SHAPIRO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1975.

DECISION

Peti t ioner,  Emanuel Shapiro, 123 South CoIe Avenue, Spring Va1ley, New

York  10977,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal income tax under Art ic le 22 of the Tax law for the year 1975 (f i te

No.  27475) .

A smal l  c laims hearing was held before Harry Huebsch, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Ju ly  9 ,  1981 a t  2 :45  P. t1 .  Pet i t ioner ,  Emanue l  Shap i ro ,  appeared pro

se.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  Weiss ,

E s q .  ,  o f  c o u n s e l ) .

ISSI]E

l r /he ther  pe t i t ioner  i s  en t i t led  to  c la im a  $1 ,000.00  long te rm cap i ta l  loss

deduct ion on his New York State return where no such deduct ion was claimed on

h is  U.S.  fnd iv idua l  Income Tax  Return .

FINDINGS OF FACT

1.  Pet i t ioner ,  Emanue l  Shap i ro ,  and h is  w i fe ,  Rhoda Shap i ro ,  t ime ly  f i led

separate New York State Income Tax Resident Returns for the year 1975 on

combined Form IT-208.  On sa id  re tu rn  pe t i t ioner  c la imed a  $1 ,000.00  long te rm

cap i ta l  loss  deduct ion  genera ted  f rom an $11,055.00  long te rm cap i ta l  loss

carryover from the year 1974.
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2 .  On  Ap r i l  11 ,  1979  the  Aud i t .  D i v i s i on  i ssued  a  No t i ce  o f  De f i c i ency  to

pet i t . ioner  asser t ing that  for  the year  1975 addi t ional  personal  income tax of

$82.00 was due together  wi th in terest .  The Not ice of  Def ic iency was based on

an explanatory Statement  of  Audi t  Changes,  dated May 9,  1978,  wherein pet i t ioner 's

c la imed  $1 r000 .00  l ong  te rm cap i t a l  l oss  deduc t i on  was  d i sa l l owed  s ince  he  had

no t  c l a imed  a  co r respond ing  $1 r000 .00  l ong  te rm cap i t a l  l oss  deduc t i on  on  h i s

1975 U.S.  Indiv idual  Income Tax Return.  The addi t ional  tax and interesL due

to ta l i ng  $102 .82  was  pa id  by  pe t i t i one r  unde r  p ro tes t  v i a  pe rsona l  check  da ted

J u n e  2 8 ,  L 9 7 9 .

3.  In  1968 pet i t ioner  \^ tas pres ident  and sole stockholder  of  S&S Br ighton,

Inc.  (here inafLer  "S&Sr ' ) ,  a  New York corporat ion engaged in the operat ion of  a

cafeter ia/ restaurant  in  Bronx,  New York.  S&S exper ienced f inancia l  problems

and  was  fo rced  to  c l ose  i t s  doo rs  some t ime  i n  1968 .  As  the  resu l t  o f  i t s

f inancia l  problems,  S&S was unable Lo meet  i ts  obl igat ion to the fnternal

Revenue Serv ice for  Federal  income tax wi thheld f rom employee wages and Federal

Insurance Contr ibut ions Act  taxes for  the per iods ended 6/30/68r  9/30/68 and

12 /3 I / 68 .  Pe t i t i one r ,  as  t he  ch ie f  execu t i ve  o f f i ce r  o f  S&S,  was  he ld  pe rsona l l y

I i ab le  f o r  paynen t  o f  sa id  pas t  due  Fede ra l  t axes .

4 .  Due  to  t he  f i nanc ia l  co l l apse  o f  S&S,  pe t i t i one r r s  s tock  i n  sa id

co rpo ra t i on  was  deemed  wor th less  and  a  $751942 .00  l ong  te rm cap i t a l  l oss  was

rea l i zed  on  sa id  s tock  i n  1969 .  Pu rsuan t  t o  t he  app l i cab le  p rov i s i ons  o f  t he

fnLernal  Revenue Code,  pet i t ioner  was ent i t led to deduct  a maximum long term

cap i ta l  l oss  o f  $1 r000 .00  pe r  yea r  w i t h  t he  ba lance  be ing  ca r r i ed  f o rwa rd  to

each succeeding year  unt i l  the ent i re loss was fu l ly  absorbed.  From the years

1969  th rough '1 "974  pe t i t i one r  deduc ted  l ong  te rm cap i t a l  l osses  to ta l i ng  $5 r887 .00 ,
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l eav ing  a  ba lance  ava i l ab le  t o  be  ca r r i ed  f o rwa rd  to  1975  o f  $11 ,055 .00

( $16 ,942 .  o0 -$5 ,887 .  00 )  .

5.  Al though personal ly  l iab le for  payment  of  the past  due Federal  taxes

of  S&S, pet i t ioner  d id not  have suf f ic ient  funds to meet  th is  obl igat ion.

Accordingly ,  he submit ted an of fer  in  compromise to the Federal  author i t ies in

an ef for t  to  r id  h imsel f  o f  sa id l iab i l i tv .  One of  the condi t ions of  the

o f fe r ,  con ta ined  i n  a  co l l a te ra l  ag ree r .na  Our "d  Ap r i l  1 ,  1975 ,  p rov ided  tha t :

f t  is  understood and agreed that  for  the purpose of  comput ing
Federal  income taxes of  the taxpayers for  a l l  taxable years beginning
a f te r  12 /37 /74 . . .  tT lha t .  any  ne t  cap i t a l  l osses  sus ta ined  fo r  yea rs
pr ior  to  7976 shal l  not  be c la imed as carryovers or  carrybacks under
the provis ions of  sect ion 7272 of  the Internal  Revenue Code.

6.  Via le t ter  dated July  17 ,  1975 the Internal  Revenue Serv ice advised

pet i t ioner  that  h is  of fer  in  compromise had been accepted.  In  accordance wi th

the condi t ions set  for th in  the of fer ,  pet i t ioner  d id not  carryforward the

rema in ing  $11 ,055 .00  l ong  te rm cap i t a l  l oss  f r om 7974  to  h i s  1975  Fede ra l

income tax return.

7.  The New York State wi thhold ing tax obl igat ion of  S&S was fu l ly  paid,

e i t he r  f r om co rpo ra te  f unds  o r  pe t i t i one r ' s  pe rsona l  f unds .  Pe t i t i one r  con tends

that  for  New York State income tax purposes he is  ent i t led to carryforward the

$11 ,055 .00  l ong  te rm cap i t a l  l oss  f r om 1974  to  1975  and  deduc t  t he  max imum

$1 ,000 .00  l oss  a l l owab le  by  l aw  s ince  the  o f f e r  i n  compromise  wh ich  p roh ib i t ed

him f rom tak ing the deduct ion on h is  Federal  return appl ied sole ly  to past  due

Federal  taxes and not  New York State taxes.

CONCIUSIONS OF IAI^/

A .  That  sec t ion  6 I2 (a)  o f  the  Tax  law def ines  New York  ad jus ted  gross

income o f  a  res ident  ind iv idua l  as  " . . .h is  federa l  ad jus ted  gross  income as
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def ined in the laws of  the Uni ted States for  the taxable year ,  wi th the modi f ica-

t ions speci f ied in  th is  sect ion ' r .  That  the modi f icat ions conta ined in subsect ion

(c)  of  sect ion 672 of  the Tax law decreasing Federal  adjusted gross income do

no t  p rov ide  fo r  t he  deduc t i on  o f  a  $1 ,000 .00  l ong  te rm cap i t a l  l oss  f o r  S ta te

purposes where no such deduct ion was c la imed for  Federal  purposes.

B .  Tha t  no  cap i t a l  l oss  ca r r yove rs  we re  used  i n  compu t i ng  pe t i t i one r ' s

Federal  adjusted gross income for  the year  1975 and pet i t ioner  is  therefore not

ent i t led to deduct  any capi ta l  loss carryovers on h is  1975 New York State

i -ncome tax  re tu rn  (Ma t te r  o f  Gu rney  v .  Tu l l y ,  51  N .Y .  2d  8 I8 ,  r evg .  67  A .D .  2d

303 ) .

C. That the pet i t ion of Emanuel Shapiro

Def ic iency  da ted  Apr i l  11 ,  1979 is  sus ta ined.

credit  of  $102.82 for the payment made on June

ba lance due.

DATED: Albany, New York

JUN () 41982

is  denied and the Not ice of

That  pet i t ioner  is  ent i t led to a

28 ,  7979  ,  r esu l t i ng  i n  a  ze ro

COMMISSION


