
STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion
o f

George J .  Se i tz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Year  1976.

AT'FIDAVIT OF MAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon George J .  Se i tz ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

George J .  Se i tz
54 AIpine Place
Buffalo, NY 74225

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14th day of December, 7982.

AUTHORIZED TO INISTER
OATHS FURSUANT
SECTION I74

T0 TAX IJAW

tha t  the  sa id  addressee is  t l?e  pe t i t ioner
forth on s yrapper is last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

George J .  Se i t .z
54 Alpine Place
Buffalo, NY 14225

Dear  Mr .  Se i tz :

P lease take  no t ice  o f  the  Dec is ion
herewith.

December 14, 7982

of the State Tax Commission enclosed

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New York,
the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax
wi th  th is  dec is ion  mav be  addressed to :

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be comrnenced in
Albany County, within 4 months from

due or refund al lowed in accordance

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone 1l  (518) 457-2070

Very t.ruly yours,

STATE TAX COMMISSION

Pet.i t ioner' s Representative

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GEORGE J. SEITZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 atd 23 of
the Tax law for the Year 7976.

DECISION

Pet i t ioner ,  George J .  Se i tz ,  54  A lp ine  P lace ,  Buf fa lo ,  New York  14225,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Art ic les 22 and 23 of the Tax

Law fo r  the  year  1976 (F i le  No.  30399) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

D e c e m b e r  1 7 ,  1 9 B 1  a t  1 : 1 5  P . M .  P e t i t i o n e r  G e o r g e  J .  S e i t z  a p p e a r e d  p r o  s e .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Anna D.  Co le l lo ,  Esq. ,

o f  c o u n s e l ) .

ISSIJE

Whether  ga in  on  sa le  o f  an  asset  used in  pe t i t ioner ts  bus iness  was

subject to unincorporated business t .ax or whether said gain was derived from

the holding of real  property and exempt from tax.

FINDINGS OF FACT

1. Pet i t ioner t imely f i led a New York State Income Tax Resident Return

and a Unincorporated Business Tax Return for 1,976. Pet i t ioner reported the

gain on the sale of Highland Motor Court  on his personal income tax return but

not on his unincorporated business tax return.
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2. 0n August 30, L979, the Audit  Divis ion issued a Stalement of Audit

Changes against pet i t ioner which appl ied a personal income tax refund of

$153.48  aga ins t  an  un incorpora ted  bus iness  tax  o f  $1  1222.59 .  The Sta tement

was issued on the fol lowing grounds:

(A) Gain on the sale of business assets must be included on
your 1976 unincorporated business t .ax return at 100"/" .

(B) Since your I976 unincorporated business tax return $/as
f i led for less than twelve months, the business exemption
must  be  prora ted .

(C) The specif ic deduct ion al lowable when computing minimum
income tax  is  $5 ,000.00  fo r  a  s ing le  ind iv idua l  ra ther
than $2 ,500.00  as  shown by  you.

(D)  Sec t ion  685(c )  Pena l ty  i s  assessed fo r  underes t imat ion
of tax on your 1976 return.

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioner

George J .  Se i tz ,  da ted  Apr i l  14 ,  1980,  asser t ing  a  ne t  tax  due fo r  the  tax

year 1976 amounting in i ts aggregate to $1,069.11, together with interest and

p e n a l t y  o f  $ 3 2 1 . 3 3 .

3. Pet i t ioner conceded al l  adjustments other than gain on the sale of

the  bus iness  proper ty  asset .

4. In 1972, pet i t ioner George J. Seitz purchased the Highland Motor

Court ,  which was in a depressed area, to be used and rented as apartmenLs. I t

consisted of two houses, nine smal l  bui ldings or cabins and a smal l  bui lding

that was rented as a laundromat. The houses were of the two- and three-bedroom

size and rented on a monthly basis.  The cabins lvere a combinat ion l iv ingroom

and bedroom, ki tchen, dinette,  and bathroom except for one cabin which had a

separate l iv ing room and bedroom. Except for one of the cabins, each was rented

on a weekly basis.  Three of the cabins had two apartments in each.
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5. Pr ior to the purchase of the motor court  by pet i t ioner,  i t  had operated

as a moLel rent. ing to transient guests, but the construct ion of the New York

State Thruway caused a change in the operat ions and type of tenants. At the

t ime the pet i t ioner purchased the complex, t .enants were slaying from six to

eight months. At the t ime the pet i t ioner sold the Highland Motor Court  in

7976, one weekly tenant had been there over f ive years, two other tenants from

three to four years, two others for over a year and the remaining four tenants

for less than a year.  The tenants in the houses had been there for years.

6. A11 of the apartments were furnished and the pet i t ioner provided

ut i l i t ies and l inens. The complex had no off ice or ful l  t ime employees other

than a maid who came in one day per week. The pet i t ioner would do the other

maintenance on the weekends.

7. During the year at issue, the pet i t ioner rented one apartment on a one

n igh t  bas is ,  on  e igh t  separa te  occas ions .  In  a l l  cases ,  th is  was done fo r

fr iends who had guests in town. The pel i t ioner did not advert ise and did not

want tenants for a short  durat ion.

8. Pet i t ioner had no leases with any of his tenants in the cabins or the

houses and charged sales tax on their  f i rst  three months of rent.

9.  Pet i t ioner 's rental  records showed the apartments and the amounts

col lected each week, but did not show the names of the Lenants. The Audit

Division contended that the rental records did not show the names of the

tenants and that the pet i t ionerrs test imony is immaterial  as proof to the

length of sLay of the Lenants; therefore, the operat ion of the complex was

open to the publ ic for accommodations of short  durat ion which would const i tute

an unincorporated business act iv i ty,  the income from which would be subject to

the unincorporated business tax.
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10. Pet i t ionerts unincorporated business tax return reported the rental

income and expenses of the cabins and houses which made up the Highland Motor

Court  complex. The pet i t ioner fol lowed this report ing procedure because this

was the procedure used by the previous owner.

CONCTUSIONS OF IAI{I

A. That in view of the demeanor of the pet i t ioner whi le test i fy ing, the

fact that pet i t ioner 's records were t imely kept though they had the f law of the

missing names, and the amount of income reported and type and sizes of expendi-

ture, i t  is hereby found that pet i t ionerrs tesLimony was credible and that

pe t i t ioner  has  sus ta ined h is  burden o f  p roo f  imposed by  sec t ion  689(e)  o f  the

Tax Law in denonstrating that a change occurred in the business activity when

the property was purchased in 7972. Thus, the gain from the sale of the property

did not const i tute unincorporated business gross income within the meaning and

intent of sect ion 705(a) of the Tax Law.

B. That the petitioner was the owner of real property and was not engaged

in an unincorporated business solely by reason of holding, leasing or managing

(including operat ing) real  property for his own account in accordance with

sec t ion  203(e)  o f  the  Tax  law.

C. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

issued Apri l  14, 1980 so as to exclude gain from the sale of real  property from

the unincorporated business tax; and that,  except as so granted, the pet i t ion

is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

DEC 14 1982


