
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Albert  J.  & Flor ine SchwarzLer
AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Tax & UBT under Art ic le
fo r  the  Year  1972.

Defic iency or a Revision
Refund of Personal Income
22 & 23 of the Tax Law

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Albert  J.  & Flor ine SchwarzLer,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Albert  J.  & Flor ine Schwarzler
23  B lu f f  Po in t  Rd.
Northport ,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29th day of January, 7982.

that  the said addressee is  the pet i t ioner
forth wrapper is last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the
o f

Albert  J.  & Flor ine AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax & UBT under Article 22 & 23 of the Tax Law
for the Year 1972.

St.ate of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur E. Luman the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Arthur E. Luman
Schu1tz, Fay & Luman
535 Fif th Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

Pet i t ion

Schwarzler

That deponent
of the pet i t ioner
last known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of pe t i t ioner .

Sworn to before me this
29th day of January, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Albert  J.  & Flor ine Schwarzler
23 Bluff  Point Rd.
Northport ,  NY

Dear  Mr .  &  Mrs .  Schwarz le r :

P lease take  no t ice  o f  the  Dec is ion  o f
herewith.

January 29, L982

the State Tax Commission enclosed

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 &,722 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice laws
the Supreme Court of  the State of New York,
da te  o f  th is  no t ice .

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / t  (s1B) 4s7-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Arthur E. luman
SchulLz, Fay & Luman
535 Fif th Ave.
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ATBERT and FI0RINE SCHI,IARZLER

for Redetermination of a Deficiency or for
Refund of Personal Income Tax and
Unincorporated Business Tax under Art.icles 22
and 23 of the Tax Law for the Year 1912.

DECISION

Peti t ioners, Albert  and I lor ine Schwarzler,  23 Bluff  Point Road, Northport ,

New York 11768, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax and unincorporated business tax under Articles 22

and 23 of the Tax Law for rhe year L972 (File tto. 12376).

A formal hearing was held before Wil l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  0c tober  29 ,  1979.

A continuation of the formal hearing was held before Stanley Buchsbaum,

'  Hear ing  Of f i cer ,  a t  the  same o f f i ces  on  Apr i l  21 ,  1980,  a t  10 :45  A.M.  Pet i t ioners

appeared by Schultz,  Fay & Luman, Esqs. (Arthur Luman, Esq.,  of  counsel) .  The

Audit  Divis ion appeared by Peter Crotty,  Esq. (Frank trevi t t ,  Esg.,  of  counsel) .

ISSI]BS

I. Whether a gain on the sale of real property should be given installment

sale treatment when more than 30 percent of the sale price is received during

the tax year.

I I .  Whether discret ionary rel ief  should be granted to the taxpayer by

crediting againsl the tax due on the sale the payments made on the installment

basis in years for which a refund would be barred by the period of l imitat ions.
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FINDINGS OF FACT

1. Pet i t ioners, Albert  and Flor ine Schwarzler,  t imely f i led income tax

and unincorporated business tax returns for 1972.

2 .  In  1972,  pe t i t ioners  so ld  a  parce l  o f  rea l  p roper ty  fo r  $1 .00 ,000,00

and rece ived a  par t ia l  payment  o f  $32r172.00 .  Never the less ,  in  the i r  tax

returns they used the installment sale method of reporting their gain on the

s a l e .

3. 0n May 19, 1975, the Audit  Divis ion issued a Statement of Audit

Changes aga ins t  pe t i t ioners  fo r  $41222.83 ,  p lus  in te res t  o f  $662.94 . '  fo r  a

total  of  $4,885.77 for L972. This was done because i t  was concluded that the

use of the installment sale treatment was improper since more than 30 percent

of the sale pr ice was received during 7972. Accordingly,  a Not ice of Def ic iency

was issued on the same day for the same amount.

4. Installment pa5nnents on the gains from the sale were reported in the

years 1973 through 1978 on New York State personal income tax returns and income

tax was paid in the total  amount of 92,446.38.

5. At the hearing on Apri l  21, 1980, counsel for the pet i t ioners submitted

a signed Withdrawal of Pet i t ion and Discont inuance of Case based on a tax of

$ 1 , 7 7 6 . 4 5  ( i 4 , 2 2 2 . 8 3  p r i n c i p a l ,  l e s s  c r e d i t  f o r  t a x  p a y m e n t s  o f  i 2 1 4 4 6 . 3 8 ) ,

plus interest l  and requested that,  in accordance therewith, the State Tax

Commission exercise i ts discret ion to permit  credit  for the payments on the

instal lment basis made in years for which a refund would be barred by the

per iod  o f  l im i ta t ions .

CONCTUSIONS OF LAT^J

A. That the pet i t ioners improperly used the instal lment sale basis in

paying tax on a gain from a sale of real  property when more than 30 percent of
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the sale pr ice was received during the tax year.  I Internal Revenue code

S e c t i o n  4 5 3 ( b ) ( 2 ) ( i i ) ,  T r e a s .  R e g .  9 1 . 4 5 3 - 1 ( c ) ( t ) l

B. That the petitioners should be given credit for the payments made in

subsequent years on the installment basis including such paynenLs made in years

for which a refund would be barred by the period of l imitat ions in the total

amount of $21446.38. [See Matter of Phi l ip Rosen, State Tax Comnission March 14

19801

C. That the pet i t ion of Albert  and Flor ine Schwarzler is denied and the

Notice of Def ic iency issued May 19, 1975 is sustained (subject to a credit  of

$2'446.38),  together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

JAN 2 9 1982


