
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Florence Schwartz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
L 9 6 7 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Florence Schwartz,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Florence Schwartz
1259 Cur t i s  P lace
Ba ldwin ,  NY 11510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5th day of 0ctober,  1982.

that the said
forth on said

is the pet i t ioner
the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 7982

Florence Schwartz
1259 Curt is P1ace
Baldwin ,  NY 11510

Dear  Mrs .  Schwar tz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . i t ioner 's  Representat ive

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FTORENCE SCHWARTZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 7967.

DECISION

Pet i t i one r ,  F lo rence  Schwar t z ,  1259  Cur t i s  P lace ,  Ba ldw in ,  New York  11510 ,

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal

income tax under Ar t ic le  22 of  the Tax Law for  t ]ne year  7967 (Fi te t lo .  25918).

A  sma l l  c l a ims  hea r i ng  was  he ld  be fo re  Ha r r y  Huebsch ,  Hea r i ng  O f f i ce r ,  a t

the of f ices of  the State Tax Commission,  Two ldor ld Trade Center ,  New York,  New

York ,  on  Ju l y  10 ,  1981  a t  9 :00  A .M.  Pe t i t i one r ,  F lo rence  SchwarLz ,  appea red

p ro  se .  The  Aud i t  D i v i s i on  appea red  by  Ra lph  J .  Vecch io ,  Esq .  (Samue l  F reund ,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  t r r lhether  pet i t ioner ,  F lorence Schwartz,  is  jo inLly  and several ly  l iab le

for  the paymenL of  personal  income tax and interest  due which was assessed

against  her  and her  now deceased husband.

I I .  Whether  pet i t ioner ,  i f  determined l iab le for  the abovement ioned taxes

and interest ,  can be re l ieved of  sa id l iab i l i ty  under the " innocent  spouse"

p r o v i s i o n s  o f  s e c t i o n  6 5 1 ( b ) ( 5 )  o f  t h e  T a x  L a w .

FINDINGS OF FACT

1 .  Pe t i t i one r

t i m e l y  f i l e d  a  U . S .

the i r  f i l i ng  s ta tus

,  F lorence Schwartz,  and her  husband,  Car l  !J .  Schwartz,

Indiv idual  Income Tax Return for  the year  1967 wherein

was  i nd i ca ted  as  "Mar r i ed  f i l i ng  j o i n t  r e tu rn " .  To ta l
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i ncome o f  $201493 .63  was  repo r ted  on  sa id  re tu rn .  Pe t i t i one r  and  he r  husband

did not  f i le  a New York State income tax return for  1967.

2 .  On  June  15 ,  1970 ,  t he  Aud i t  D i v i s i on  i ssued  a  No t i ce  o f  De f i c i ency  to

CarI  W. and Florence Schwartz for  the year  1967 asser t ing that  personal  income

tax  o f  $984 .36  was  due ,  t oge the r  w i t h  pena l t y  [Tax  I , aw  sec t i on  685 (a ) ]  and

in te res t .  The  No t i ce  o f  De f i c i ency  was  based  on  a  S ta temen t  o f  Aud i t  Changes ,

o r i g i na l l y  da ted  December  10 ,  L969 ,  whe re in  t he  assessmen t  was  exp la ined  i n  t he

fo l lowing statement :

Since you fa i led to reply  to our  le t ters of  Apr iL 22,  1969 and
September 19,  1969,  we have computed your  1967 New York SLate income
tax  l i ab i l i t y  on  the  bas i s  o f  i n fo rma t i on  ava i l ab le  i n  t h i s  o f f i ce .
Penal ty  is  imposed pursuant  to Sect ion 685(a)  of  the New York State
Income Tax law for  fa i lure Lo f i le  a 1967 New York State income tax
return.

The addi t ional  tax due of  $984.36 was computed using a tota l  New York

income f i gu re  o f  $201493 .63 ,  wh i l e  t he  max imum $1 ,000 .00  s tanda rd  deduc t i on  and

f ive personal  exempt ions tota l ing $3r000.00 were a l lowed as deduct ions in

arr iv ing at  taxable income. Nei ther  pet i t ioner ,  F lorence Schwartz,  or  her

husband f i led a pet i t ion for  redeterminat ion of  the def ic iency dated June 15,

1 9 7 0 .

3.  On November 29,  1971 the Audi t  Div is ion issued a Not ice of  Addi t ional

Tax Due to CarI  Id .  Schwart .z  and Florence Schwartz,  h is  wi fe,  for  the year  1967,

assess ing  add i t i ona l  pe rsona l  i ncome tax  due  o f  $433 .30 ,  p lus  pena l t y  [Tax  Law

s e c t i o n  6 8 5 ( a ) ]  a n d  i n t e r e s t .  T h e  n o t i c e  d a t e d  N o v e m b e r  2 9 ,  1 9 7 1  w a s  " . . . b a s e d

on  un repo r ted  Fede ra l  aud i t  changes " .

4.  Subsequent  to the not ice dated November 29,  1971,  the Audi t  Div is ion

recomputed Mr.  and Mrs.  Schwart .z 's  L967 New York State personal  income tax

l i ab i l i t y  by  a l l ow ing  i t em ized  deduc t i ons  o f  $4 ,577 .6A  and  cance l l i ng  t he  l a te

f i l i ng  pena l t y  asse r ted  pu rsuan t .  t o  sec t i on  6B5(a )  o f  t he  Tax  Law.  Sa id
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recomputat ion,  which took in t .o considerat ion the unreported Federal  audi t

changes referred to in  F inding of  Fact  "3" ,  supra,  resul ted in  a tota l  tax due

o f  $ 1 ' 1 4 0 . 5 9 .  T h e  r e v i s e d  t a x  d u e  o f  $ 1 r 1 4 0 . 5 9 ,  p l u s  i n t e r e s t  o f  $ 7 1 8 . 2 0 ,  w a s

paid by pet i t ioner  F lorence Schwartz on November 28 ,  7978.

5.  On JanuarY 12r  1979 Florence SchwarLz f iLed a c la im for  refund request ing

tha t  t he  $1 ,858 .79  pa id  on  November  28 ,  1978  be  re tu rned  s ince  she  v ras  an

" i nnocen t  spouse" .  The  Aud i t  D i v i s i on  den ied  he r  c l a im  i n  f u l l  v i a  a  No t i ce  o f

D i sa l l owance  da ted  March  26 ,  I 979 .  F lo rence  Schwar t z  t ime l y  f i l ed  a  pe t i t i on

fo r  re fund ,  sa id  pe t i t i on  be ing  da ted  May  13 ,  1979 .

6.  Dur ing the year  1 '967 peLi t ioner  was not  employed nor  d id she earn any

income f rom other  sources.  Tota l  income reported on the 1967 ja int  Federal

income tax return of  pet i t ioner  and her  husband represenLed wages earned sole1y

by CarI  W. Schwartz.  Pet i t ioner  had no knowledge of  her  husbandrs business

af fa i rs  and met  her  expenses through a weekly a l lowance g iven her  by Mr.  Schwartz.

Pet i t ioner  and her  husband d id not  have jo int  checking or  savings accounLs.

7 .  A l t hough  expe r i enc ing  mar t i a l  d i sco rd ,  pe t i t i one r  and  he r  spouse

nevertheless occupied the same res idence dur ing the year  1967 and l ived together

as husband and wi fe.  Pet i t ioner  and her  husband were f i rs t  legal ly  separated

in  7972 -  ca r l  L / ,  schwar t z  d ied  i n  May ,  rgT4 r  l eav ing  no  asse ts .

CONCTUSIONS OF LAI{/

A . Tha t  sec t i on  651 (b ) (2 )  o f  t he  Tax  Law p rov ides  tha t :

I f  the federal  income tax l iab i l i t ies of  husband and wi fe.
are determined on a jo int  federal  return,  or  i f  ne i ther  f i les a
federal  return:

(A)  they shal l  f i le  a jo int  New York income tax return,
and thei r  tax l iab i l i t ies shal l  be jo int  and several  except
as  p rov ided  i n  pa rag raph  (5 )  o f  t h i s  subsec t . i on  (b ) . . . o r

(B)  they may e lect  to  f i le  separate New York income tax
returns on a single form if they comply with the requirements
of  the t .ax commission in  set t ing for th in format ion,  in  which
even t  t he i r  t ax  l i ab i l i t i es  sha l l  be  sepa ra te .  .  .
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B.  That  s ince pet i t ioner  and her  husband d id not  e lect  to  f i le  separate

New York income tax returns on a s ingle form, the Audi t  Div is ion has proper ly

computed thei r  1967 personal  income tax l iab i l i ty  on the basis  of  a jo int

return '  thereby causing pet i t ioner ,  F lorence schwartz,  to  be jo int . ry  and

several ly  l iab le for  any tax,  penal ty  or  in terest  due wi th in the meaning and

in ten t  o f  sec t i on  651 (b ) (2 ) (A )  o f  Lhe  Tax  l aw .

C .  Tha t  t he r r i nnocen t  spouse"  p rov i s i ons  o f  sec t i on  651 (b ) (5 )  o f  t he  Tax

Law conta in three qual i fy ing condi t ions,  the f i rs t  o f  which is  that :

(A)  a jo int  return has been made pursuant  to paragraph
(2 )  (A )  o r  pa rag raph  (3 )  o f  t h i s  subsec t i on  f o r  a  t axab le  yea r
and on such return there was omit ted f rom New York adjusted
gross income an amount  proper ly  inc luded there in which is
at t r ibutable to one spouse and which is  in  excess of  twenty- f ive
per cent  of  the amount  of  New York adjusted gross income stated
in the return.

D .  Tha t  t he  " i nnocen t  spouse"  p rov i s i ons  o f  sec t i on  651 (b ) (5 )  o f  t he  Tax

Law are in  a l l  mater ia l  respects ident ica l  to  the r t innocent  spouse" prov is ions

con ta ined  i n  sec t i on  6013 (e )  o f  t he  I n te rna l  Revenue  Code .  The  U .S .  D i s t r i c t

Cou r t  i n  U .S .  v .  B inghamr  TS-1 ,  USTC 559368  op in ioned  tha t  "The  i nnocen t  spouse

statute is  p la in ly  inappl icable,  s ince th is  l i t igat ion does not  involve tax

l iab i l i ty  s temming f rom understated income on the returns,  but  instead s imply

nonpa5rment" .  That  pet i t ioner  is  not  ent i t led to re l ie f  under the " innocent

spouse"  p rov i s i ons  o f  secL ion  651 (b ) (5 )  o f  t he  Tax  Law s ince  the  tax  ob l i ga t i on

in quest ion d id not  ar ise f rom understated income on the return and a lso due to

the fact  that  a jo int  New York income Lax return was not  f i led.
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E. That  the peLi t ion for  refund

Not ice of  Disal lowance dated lTarch 26,

DATED: A1bany,  New York

- 5 -

of  F lorence SchwarLz is  denied and the

7979 is  hereby susta ined.

(

ACTIUG

STATE TAX COMMISSION

COMMISSIONER


