
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Keith M. Schneider

for Redeterminat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the years
1 9 7 3  &  1 9 7 4 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 30th day of Apri l ,  LgBz, he served the within not ice of Decision by
cert i f ied mai l  upon Keith M. schneiderr the pet i t . ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Keith M. Schneider
105 t / i ldwood Rd.
Great Neck, NY 1L204

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  Apr i l ,  1982.

that the said addressee is the perEit ioner
forth on said wrapper is the laqf known address



STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Keith M. Schneider

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
7973 & 7974.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enrployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of Apri l ,  L982, he served the within not ice of Decision by
certified mail upon Henry M. Burger the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Henry M. Burger
Hoffberg, Oberfest & Burger
888 Seventh Ave.
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

Sworn to before me this
30Lh day  o f  Apr i l ,  1982.

further says that
herein and that the

of the representat

d ' , ,,r(-J



ST,ATE OF NEW YORK
STATE TAX COMMISSION

A|_BANY, NEW YORK 12227

Apri l  30, 1982

Keith M. Schneider
105 Wildwood Rd.
Great Neck, NY LL2O4

Dear  Mr .  Schne ider :

Please take not ice of the Decision of the St.ate Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative Ievel.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Pract.ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refr nd allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

cc: Pet i t ionerr s Representat ive
Henry M. Burger
Hoffberg, Oberfest & Burger
888 Seventh Ave.
New York, NY 10019
Taxing Bureau's Representat ive



STATE OF }IEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

KEITII I'1. $CHI{EIDER

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1973 and 1974.

DECISION

Petit ioner, Keith M. Schneider, 105 Wildwood Road, Great Neck, New York

7L204, filed a petition for redetermination of a deficiency or for refund of

personal income tax under Article 22 of the tax Law for the years 1973 and 1974

(Fi le  No.  18640) .

A small claims hearing was held before Allen Caplowaith, Hearing Off icer,

at the offices of the State Tax Comnission, Two World Trade Center, New York,

New York, on October 1, 1.980 at 1:15 P.l{.  Petit ioner appeared by Henry M.

Burger, CPA. the Audit Division appeared by Ra1ph J. Vecchio, Esq. (Samuel

Freund,  Esq. ,  o f  counsel ) .

rssu&
Irlhether the

sect ion 672(b) (7)

of earned income

of earned income

modification required to be made by petitiooer pursuant to

of the Tax Law for the year 1974 is the excess of 10 perceot

or $2t500.00, whichever is |ower or the excess of 15 percent

or $7,500.00, whichever ls lor*er.

FI}IDI$CS OI' TACT

1. Petitioner, Keith il. Schneider, tinely filed a New York State Combined

Income Tax Return with his wife for each of the years 1973 and 1974.

2, 0n November 22, 7976, the Audit Division issued a Statenent of Audit

Changes to petitioner wherein adjustments were made relative to the lrmodifications
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required to be made by a shareholder of a professional corporation in determining

New York adjusted gross income pursuant to section 612(b)(7), (8) and (9) of

tbe New York Tax l,aqr.r' Such adjustments were made since said modificatlons

$ere oritted for the year 1973 and Burportedly incorrect for 1974. Accordingly,

a Notice of Deficiency was issued against petit ioner on Apri l  11, 1977 assert ing

addit ional personal income tax of $31355.20, plus interest of $711.79, for a

tota l  due of  $4,066.99.

3. Petj.tioner conceded all adjustments except that increasing the nodifi-

cation reported pursuant to eection 612(b)(7) of the Tax law for t.he year 1974.

4. During the year 1974, petitioner, who rilas on a calendar year basis,

was a sbareholder of BSK Pediatr ic Surgical Ass. P,C., a professional service

corporation codducting businesa on a fiscal year basis which began November 1,

1973 .

5. For taxable years beginning after December 31, 1973, the new Federal

linits on the amount deductible by a self-enployed person for contributions to

quali f ied plans were increased to the lesser of $71500.00 or 15 percent of

earned iacome (previous l imits were $21500.00 or L0 percent). For State tax

purposes, a shareholder-employee in a Professional Service Corporation is

required to add to his Federal adjusted gross income the excess of the amount

deductible by a corporation as a contribution to certain enployee plans for

pensions, profit-sharing, annuity and bond purchase over what would bave beea

deductible by a self-employed individual. Petitiooer contended that since he

was on a calendar yeaf, basis, he was properly entitled to report a modification

for 1974 pursuant to sectio\ 6I2(b)(7), of the excess contributions over the

new l imits ($71500.00 or 15 percent), rather than the excess contributions over

the previous l imits ($2,500.00 or 10 percent).
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CONCTUSIONS OF tAI{

A. That a modif icat ion increasing Federal  adjusted gross income is

required Lo be made pursuant to sect ion 672(b)(7) of the Tax law as fol lows:

I t In the case of a taxpayer who is a shareholder of a corporat ion
organized under art ic le f i f teen of the buginess corporat ion law, the
amount which is deductible by such corporation under paragraphs onet
two or three of subdivis ion (a) of sect ion four hundred four of the
internal revenue code for its taxable year ending in or with such
taxpayer 's taxable year for contr ibut ions paid on behalf  of  such
taxpayer minus the maximum amount which would be deductible for
federal income Lax purposes by such taxpayer under secti-on sixty-two
(7) of the internal revenue code or any amendment thereto, if such
taxpayer qtere a sel f-employed individual.r '

B. That Internal Revenue Service Technical Information Release No. 1334

1lH-3 clear ly indicates that the nevr contr ibut ion l imits ($71500.00 or 15

percent) are appl icabLe where a partnership's taxable year began after December 31,

1973 without regard to the taxable year of the individual. That if petitioner

were sel f-employed, he could assume a f iscal  year l ike the professional service

corporat ion in which he was a shareholder.  Accordingly,  pet i t ioner is required

for the year L974 Lo increase his Federal  adjusted gross income by the professional

service corporat ion's contr ibut ions which were in excess of $2r500.00 or 10

percent of earned income, whichever is lower.

C. That the pet i t ion of Keith M. Schneider is denied and the Not ice of

Def ic iency dated Apri l  11, 1977 is sustained together with such addit ional

interest as nay be lawful ly owing.

Albany, New York

APR 3 0 1982


