
STATE OF NEW YORK

STATE TAX COMMISSION

fn the MatLer of the Pet i t ion
o f

Howard Schneider
d /b l  a  Schne ider '  s  De l ica tessen AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the Period
1 2 / 7 / 7 3 - 1 r / 3 0 / 7 7  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Howard  Schne ider ,  d /b /a  Schne ider 's  De l ica tessen,  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Howard Schneider
d /b /  a  Schne ider 's  De l ica tessen
c lo  Joseph A.  Ga l lo
7332 Forest Ave.
Sta ten  Is land,  NY 10302

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29Lh day of December, 7982.

that. the said
forth on said

addressee is the pet i t ioner
the last known addre

AU?I;CRiZIED ?O ADl,tIi\ISTER
glLgs PURSUANT r0 iAx tAlv
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  29 ,  7982

Howard Schneider
d lb l  a  Schne ider '  s  De l ica tessen
c /o  Joseph A.  Ga l lo
7332 Tarest Ave.
SLaten Island, NY 70302

Dear  Mr .  Schne ider :

Please take not ice of the Decision of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leve1.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme CourL of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Morr is Liebman
Gallo & l iebman
1332 ForesL Ave.
Sta ten  Is land,  NY 10302
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Howard Schneider
d /b l  a  Schne ider '  s  De l ica tessen AFFIDAVIT OF MAIIING

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  1 2 /  7 / 7 3 - I I /  3 0  1 7 7  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is l iebman the representat ive of the pet. i t ioner in the
within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Morr is Liebman
Gallo & Liebman
1332 Fores t  Ave.
Sta ten  Is land,  NY 10302

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within Lhe State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the represenLat ive of the pet i t ioner

the representat ive
said wrapper is the

Sworn to before me this
29Lh day of December, 7982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HOWARD SCHNEIDER
d/b/ a SCHNEIDER' S DEIICATESSEN

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period December 1. 1973
through November 30, 7977.

1.  Dur ing the per iod at  issue,  pet i t ioner ,  Howard

Del icatessen,  operated a grocery s tore and del icaLessen.

the business was so ld.

Pet i t ioner ,  Howard Schneider ,  d lb /a Schneider 's  Del icatessen,  c /o Joseph

A.  Ga1lo,  7332 Forest  Avenue,  Staten Is land,  New York 10302,  f i led a pet i t ion

for revision of a determination or for refund of sales and use taxes under

Art. icles 28 and 29 of the Tax law for the period December 1, 1973 through

November 30,  7977 (F i le  No.  31156) .

A small claims hearing was held before Arthur Johnson, Hearing 0ff icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on Apr i l  28,  1982,  at  9 :15 A.M.  Pet i t ioner  appeared by Morr is  L iebman,

CPA. The Audit Division appeared by Ralph J. Vecchio, Esq. (Paul lefebvre,

Esq .  ,  o f  counse l ) .

ISSI]E

Whether the Audit Division properly determined addit ional sales taxes due

from petit ioner for the period December 1, 1973 through November 30 , L977 .

FINDINGS OF FACT

DECISION

Schneider dlb/ a Schneiderr s

Sometime thereafter,



-2 -

2. 0n Apri l  21, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payrnent of Sales and Use Taxes Due against petitioner covering

the  per iod  March  1 ,  1975 th rough November  30 ,  1977 fo r  taxes  due o f  $22,000.00 ,

p lus  pena l ty  and in te res t  o f  b4 ,550.88 ,  fo r  a  to ta l  o f  $30,550.88 .  The taxes

asserted on the foregoing not ice were est imated when pet i t ioner fai led to

respond to the Audit  Divis ionrs request for certain information regarding the

sa le  o f  the  bus iness .

3. At the t ime the above not ice was issued, the Audit  Divis ion in Albany,

New York was not aware that an audit  of  pet i t ioner 's books and records was in

progress by the New York Distr ict  0f f ice. The audit  disclosed addit ional taxes

due o f  $2 ,983.94  fo r  the  per iod  December  1 ,  1973 th rough November  30 ,  1977.

Pet i t ioner executed a consent to f ix ing of tax on May 17, 1978 whereby

he agreed to the taxes found due on audit.

4.  0n July 21, 7978, pet i t ioner was advised by let ter that in accordance

with the audit .  results the taxes est imated pursuant to the not ice issued Apri l  21,

1978 have been ad jus ted  to  $2 ,032.03  and tha t  a  no t ice  and demand w i l l  be  issued

for  $951.91  cover ing  the  per iod  December  1 ,  1973 th rough February  28 ,  1975.

The second no t ice  was issued Ju ly  31 ,  1978.  The to ta l  amount  due,  $31588.49

including minimum st.atut.ory interest, was 
"rbseq,l"rrfry 

paid by petitioner.

5. Pet i t ioner executed consents extending the period of l imitat ion for

assessmenL of sales and use taxes for the period December 1, 1973 through

November  30 ,  7975,  to  June 20 ,  1978.

6. 0n June 12, 1979, pet i t . ioner f i led an appl icat ion for a refund of the

above $31588.49  pa i .d  as  a  resu l t  o f  the  aud i t .  Sa id  c la im was based on  pe t i t ioner 's

content ion that the audit  overstated beer and soda sales to the extent that 95

percent of such i tems are sold in six packs rather than the 50 percent used on
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audit .  Addit ional ly,  pet i t ioner contended that the audit  did not give consider-

at ion to pi l ferage, breakage and spoi lage which pet i t ioner claimed was 5

percent of audited taxable sales.

7. The Audit  Divis ion denied pet i t ionerts refund claim on July 21, 1979

on the grounds that pet i t ioner fai led to show, by documentary evidence, that

the audit  was incorrect.

8.  0n audit ,  the Audit  Divis ion determined taxable grocery sales by

applying mark-up percentages to purchases of taxable i tems. An observat ion of

the operat ion was made to compute taxable del icatessen sales. Purchases $rere

adjusted to ref lect an al lowance of one half  of  one percent for pi l ferage. The

mark-up determined for beer and soda considered that 50 percent was sold in six

packs and 50 percent as individual uni ts.

9 .  Pet i t ioner  d id  no t  keep a  record  o f  ac tua l  taxab le  sa les .  Such sa les

were  es t imated  to  be  28  percent  o f  g ross  sa les .  Pet i t ioner  d id  no t  re ta in  cash

reg is te r  tapes .

10. Pet i t ioner offered no substant ial  evidence to establ ish that the

al lowances or adjustments referred to in Finding of Fact "8" above, vrere

incor rec t .

11. The addit ional taxable sales determined on audit  were overstated by

$479.28 due to a computat ion error.

CONCTUSIONS OF IAI'

A. That pet i t ioner fai led to maintain suff ic ient books and records for

the Audit  Divis ion to ver i fy the accuracy of taxable sales reported or to

determine such sales with any exactness; therefore, the Audit  Divis ion properly

determined pet i t . ioner 's sales from avai lable information as provided in sect ion
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1138(a) of the Tax Law (Matter of Chartair Inc. v.  State Tax Commission 64 AD

2d 44).

B. That pet i t ioner agreed that.  the addit ional taxes found due on audit

were owing to New York State; that his subsequent claim for refund of such

taxes is not supported by any substant ial  evidence.

C.  That  in  accordance w i th  F ind ing  o f  Fac t  "11" ,  pe t i t ioner  e r roneous ly

p a i d  t a x  o n  s a l e s  o f  $ 4 7 9 . 2 8 .

D. That the pet i t ion of Howard Schneider d/b/a Schneider 's Del icatessen

is granted to the extent indicated in Conclusion of Law "C"; that the Audit

Divis ion is hereby directed to refund the appl icable tax plus interest;  and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

DEC 2I 1982
fl<TrN b

STATE TAX COMMISSION


