
STATE OF NEW YORK

STATE TAX COUUISSION

In the Matter of the Pet i t ion
o f

Harry Scheer

for Redeterrninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art.icle 22 & 23 of the Tax Law for the
Year 1969.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Harry Scheer,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r1'rapper addressed
as fo l lows:

Harry Scheer
6 Janet \{ay /i116
Tiburon, CA 94920

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed St.ates Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9th day of November, 7982.

OATHS PURSUANT f0. TAX IrAW
SECTION 174

I

is the pet i t ioner
the last known address

INISTER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1982

Harry Scheer
6 Janet trtay i1116
Tiburon, CA 94920

D e a r  M r .  S c h e e r :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone i l  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat. ive



STATE 0F NEhl YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY SCI{EER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Year 1969.

DECISION

Peti t ioner,  Harry Scheer,  6 Janet l lay / i f f6,  Tiburon, Cal i fort ia 94920,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Articles 22 and 23 of the Tax

Law fo r  the  year  1969 (F i le  No.  16465) .

0n May 15, 1981, pet i t ioner advised the State Tax Commission, in wri t ing,

that he desired to waive a smal1 claims hearing and submit the case to the

State Tax Commission, based on the ent ire record contained in the f i le.  After

due considerat ion, the State Tax Commission hereby renders the fol lowing

dec is ion .

ISSIIES

I .  Whether petit ioner properly substantiated business expenses and

business purchases.

II.  Whether petit ioner is entit led to carryback to 1969 a neL operating

loss incurred in 1972.

III .  lrrhether penalty and interest were properly asserted.

FINDINGS OF TACT

1. Petit ioner, Harry Scheer, and his wife Robyn Scheer, f i led a separate

New York State Combined Income Tax Resident Return for 7969 on Forn IT-208.

Petit ioner indicated his occupation was that of a travell ing salesman.
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2. 0n December 29r 7972, the Audit  Divis ion issued a Statement of Audit

Changes t .o pet i t ioner for 1969 proposing personal income and unincorporated

bus iness  taxes  o f  $1 ,554.02 ,  pena l ty ,  pursuant  to  sec t ion  685( i )  o f  the  Tax

L a w ,  o f  $ 9 5 0 . 0 0 ,  a n d  i n t e r e s t  o t  $ 2 6 6 . 9 8  f o r  a  t o t a l  o f  $ 2 , 7 7 1 . 0 0 .  A c c o r d i n g l y ,

a Not ice of Def ic iency vras issued on Feburary 26, 1973 and a pet i t ion t imely

f i led on l lay 24, 7973.

3 .  0n  Apr i l  1 ,  7969,  pe t i t ioner  began bus iness  as  a  so le  p ropr ie to rsh ip

whose pr incipal business act iv i ty was wholesale gi f t  products. The business

was conducted under the name ttHarryrs Contemporary Trendstt  and was located at

18'29 215th Street,  Bayside, New York. Pet i t ioner f i led Federal  Schedule C,

Prof i t  (or Loss) From Business or Profession, with the Internal Revenue Service

and also f i led Form IT-202, New York State Unincorprated Business Tax Return.

Pet i t ioner did not show an unincorporated business tax due on his return since

his business tax credit  was equal to his tax due.

4 .  Pet i t ioner 's  case was ass igned fo r  f ie ld  aud i t  on  December  3 ,  7977.

Since that time, attempts were made to make an appointment with him but were

unsuccessful .  Two appointments were cancel led by pet i t ionerts representat ive

and several  other attempts el ic i ted no answer. Pet i t ioner did not respond to a

request for extending the period of l imitat ion on assessment and, as a result ,

adjustments were made to business purchases and to business expenses. Pet i t ioner,

in arr iv ing at his corrected taxable business income, e/as al lowed a credit  for

cont r ibu t ions  o f  $245.00  and add i t iona l  sa la ry  c red i t  o f  $2 ,340.98 .  The Aud i t

D iv is ion  a lso  asser ted  a  pena l ty  o f  $950.00 ,  pursuant  to  sec t ion  685( i )  o f  the

Tax law, for fai lure to furnish information previously requested within the

t ime required. 0n June 12, 1973, the Audit  Divis ion received from pet i t ioner

and his wife Form IT-113X. I 'CIaim for Credit  or Refund of Personal Income Tax
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andfor Unincorporated Business Income Tax",  for 7969, showing a refund claim of

$194.00 based on a net operat ing loss carryback ("NOL") fuon 7972. The NOl was

the result  of  two separate business losses i-ncurred by pet i t ioner.

0n November 1, 1974, a prel iminary hearing was held with pet i t ioner

and his representat ive, Mr. Morr is Radmin, who stated that his cl ient had

sustained a NOL in 7972, and that said loss was being appl ied as carry back to

1.969. He also stated that Federal  Form 1245 (Quick Claim) was f i led with

respect to the carry-back and that a refund had been secured for al l  taxes paid

f o r  1 9 6 9 .

5. Pet i t ioner submitted copies of his monthly bank statements and copies

of cancel led checks to support  his deduct ions claimed for purchases and for

business expensesl however,  he did not submit any documents, vouchers, invoices,

etc.  to show what the payments were for.  The cancel led checks submitted by

petitioner were from a checking account under the name Harry Scheer and Robyn

Scheer.  Several  checks, including one for $5r000.00, showed that payments were

made in  1968.

6. Pet i t ioner stated in his Perfected Pet i t ion that adjustments made by

the Audit  Divis ion for purchases and for business deduct ions were erroneous.

He also stated that the Internal Revenue Service not i f ied him that an audit  of

the 1972 loss year would be made and i t  vras assumed that this audit  would

probably include the year 1969. 0n May 14, I974, pet i t ioner submitted copies

of the appropriate Federal  documents which showed the carryback loss to 1969

was allowed in full and the amount refunded by the fnternal Revenue Service,

including interest.  The date of the refund document for the year 1969 was

M a y  3 ,  7 9 7 4 .
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coNclusloNs 0F tAll

A. That pet i t ioner,  Harry Scheer,  did not meet the substant iat ion require-

ments  o f  Treas .  Reg.  sec t ion  I .274-5  and,  accord ing ly ,  has  no t  sus ta ined h is

burden of proof imposed by sect ion 689(e) of the Tax Law in establ ishing that

he was ent i t led to deduct ions claimed for purchases and business expenses. The

Tax Commission is not required to accept as correct any change in Federal

taxable income but may conduct an independent audit  or invest igat ion in regard

there to  (20  NYCRR 153.4) .

B .  That  sec t . ion  687( f )  o f  the  Tax  law reads  as  fo l lows:  " f f  a  no t ice  o f

de f ic iency  fo r  a  taxab le  year  has  been mai led . . .and i f  the  taxpayer  f i les  a

t imely pet i t ion.. , ,  i t  may determine that the taxpayer has made an overpayment

fo r  such year . . .  No separa te  c la im fo r  c red i t  o r  re fund fo r  such year  sha l l

b e  f i l e d r . . . e x c e p t - . . .  ( 4 )  a s  t o  a n y  a m o u n t  c l a i m e d  a s  a  r e s u l t  o f  a  c h a n g e  o r

cor rec t ion  descr ibed in  subsec t ion  (c ) " .  (Subsec t ion  (c )  re fe rs  to  a  change in

Federal  taxable income.) Since pet i t ioner f i led his claim for refund within

the time required by section 659 of the Tax Law (within 90 days after the final

determinat ion),  he is ent i t led to carryback to 1969 the net operat ing loss he

incur red  in  1972.  (Pet i t ioner  Har ry  Scheer 's  c la im fo r  re fund on  Form IT-113X

was also t imely f i led within the meaning and intent of  sect ion 687 (d) of the

Tax law. )  The Audit  Divis ion is directed to recompute the amount of the

carryback loss due to the disal lowance of the deduct lons shown in Conclusion of

Iaw "A",  supra, and to authorize a refund of any overpayment that may result .

C. That the penalty proposed under sect ion 685(i)  of  the Tax Law is

hereby waived, under the discret ion granted to the Tax Commission by the

aforesa id  sec t ion .
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D. That interest asserted, pursuant

mandatory and cannot be waived.

E. That the pet i t ion of Harry Scheer

Conclusions of law t tBtt  and t tCtr supra I  and

respects denied.

DATED: A1bany, New York

N0\/ 0I 19BZ

to sect ion 684 of the Tax Law, is

is granted to the extent shown in

that the pet i t ion is in al l  other

STATE TAX COMI"fiSSION


