
STATE OF NBI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herbert  Schectman
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Herbert  Schectman, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Herbert  Schectman
Ind ian  Mi l1  Rd.
Cos Cob,  CT 06B07

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

Sworn to before me this
29th day of December, 7982
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the said
on sa id

addressee is the pet i t ioner
the last known address
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for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Howard Uisthal the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Howard Misthal
David Berdon & Company
415 Madison Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee
of the pet i t ioner herein and that the address set forth
last known address of the representat ive of the pet i t . io

is the representat ive
on said wrapper is the

Sworn to before me this
29th day of December, 7982.
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OATI-IS PURSUANT TO TAX I,AW
SECTION }74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  29 ,  7982

Herbert  Schectnan
Ind ian  U i11  Rd.
Cos Cob,  CT 06807

Dear Mr. Schectrnan:

P lease take  no t ice  o f  the  Dec is ion  o f  the  StaLe Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the adninistrat ive level.
Pursuant to sect. ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced i-n the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Howard Misthal
David Berdon & Company
415 Mad ison Ave.
New York ,  NY 10017
Taxing Bureaut s Representat ive



STATE Otr' NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HERBERT SCI{ECTMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 7974.

DECISION

Peti t ioner,  Herbert  Schectman, fndian Mi l I  Road, Cos Cob, Connect icut

068A7, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (ELLe No.

22314) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 8 ,  1981 a t  9 :00  A.M.  and cont inued to  a  conc lus ion  be fore  James

Hoefer ,  Hear ing  0 f f i cer ,  a t  the  same loca t ion  on  Apr i l  20 ,  7982 a t  9 :15  A.M.

Pet i t ioner ,  Herber t  Schec tman,  appeared by  Howard  J .  M is tha l ,  C .P.A. ,  o f  the

account ing f i rm of David Berdon & Co. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  and PauI  B .  Coburn ,  Esq.  (Thomas Sacca,  Bsq. ,  o f  counse l ) .

ISSUE

Whether the Audit  Divis ion properly increased pet i t ioner 's reported New

York  income by  $2 ,243.00 ,  sa id  amount  purpor ted  to  represent  pe t i t ioner rs

distr ibut ive share of the New York City unincorporated business tax deduct ion

taken on the partnership return of Belfer,  Bogart  & Schectman.

FINDINGS OF FACT

1. Pet i t ioner herein, Herbert  Schectman, f i led a New York State resident

income tax return for the year 7974 on December 11, 1975. 0n said return,
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pet i t . ioner reported no plus or minus modif icat ions to income pursuant to

sect ions 612(b) or (c) of  the Tax Law. Accordingly,  total  New York income was

ident ica l  to  Federa l  ad jus ted  gross  income o f  $38r484.00 .

2 .  0n  March  27 ,  L978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner for the year I974, imposing addit ional personal income tax of

$336.45  and in te res t  o f  $84.30 ,  fo r  a  to ta l  due o f  $420.75 .  The a forement ioned

not ice was premised on a Statement of Audit  Changes dated JuIy 5, 7977, wherein

the fol lowing explanat ion was offered:

"Unincorporated business taxes imposed by New York City are not
deduct. ible in deLermining personal incone tax. 0n your personal
incorne tax return you fai led Lo increase your Federal  income by
$21243.00 represent ing your distr ibut ive share of the New York
City unincorporated business tax deduct ion taken on the partnership
re tu rn  o f  Be l fe r  &  Bogar t . "

3. From January 1, L974 to September 27, !974, pet i t ioner was a partner

in the New York law f i rm of Belfer,  Bogart  & Schectman (hereinafter "8, B &

S") .  Pet i t ioner  and I ra  M.  Be1fer  were  the  on ly  par tners  o f  B ,  B  & S.

4. The 7974 New York State partnership return f i led by B, B & S reported

ord inary  income o f  $1191835.00 .  In  comput ing  i t s  o rd inary  income,  B ,  B  & S

claimed a deduct ion of $72r427.00 for unincorporated business taxes paid to the

City of New York. The partneship return also reported pet i t ioner 's distr ibut ive

share  o f  par tnersh ip  o rd inary  income to  be  $28,889.00 ,  wh i le  h is  repor ted  share

of the New York City unincorporated business tax deduct ion totaled $21243.00.

5. In February, 7969, pet i t ioner became a member partner of B, B & S

pursuant to a verbal agreement.  fn accordance with the terms of said verbal

agreement,  pet i t ioner received compensat ion from B, B & S in the form of a

guaranteed salary of $40r000.00 per annum. Pet i t ioner was ent i t led to receive

the guaranteed salary even i f  B, B & S had a loss or did not generate ordinary

income in excess of said guaranteed salary.
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6 .  The ord inary  income o f  $28,889.00  a t t r ibu ted  to  pe t i t ioner  on  the  B,  B

& S parternship return for L974 represents the $40r000.00 guaranteed salary

prora ted  to  September  21 ,  1974,  the  da te  pe t i t ioner  sepera ted  f rom B,  B  & S.

The guaranteed salary was the only income received by pet i t ioner from B, B & S.

He d id  no t  par t i c ipa te  in  B ,  B  & S pro f i t s  o r  losses  on  a  percentage o f  in te res t

bas is .  No Federa l ,  S ta te ,  C i ty  o r  Soc ia l  Secur i ty  taxes  were  w i thhe ld  by  B,  B  & S

f rom pet i t ioner 's  guaranteed sa la ry .

7. Pet i t ioner held himself  out to the general  publ ic as being a partner

of B, B & S and he had authori ty to bind the partnership regarding business

mat te rs .  Pet i t ioner  cons idered h imse l f  a  par tner  o f  B ,  B  & S.

B. Pet i t ioner 's Federal  and Ner+ York State personal income tax returns

for the year 1974 reported the guaranteed salary received from B, B & S as a

distr ibut ive share of partnership income. During the year at issue, pet i t ioner

maintained a capital  account with B, B & S.

9 .  I t  i s  pe t i t ioner 's  conten t ion  tha t  s ince  he  d id  no t  share  in  B ,  B  &

Srs  income,  losses  or  deduc t ions  on  a  percentage bas is ,  tha t  the  par tnersh ip

return incorrect ly charged him with a distr ibut ive share of the New York City

unincorporated business tax deduct ion. Pet i t ioner argues that he was guaranteed

a $40,000.00  sa la ry  regard less  o f  how much ord inary  income B,  B  & S genera ted

or how much New York City unincorporated business tax the partnership paid and,

for this reason, no New York City unincorporated business taxes were deducted

in deLermining his Federal  adjusted gross income

CONCLUSIONS OF IAId

A. That the New York adjusted gross income

his Federal  adjusted gross income increased by,

income taxes imposed by this State or any other

o f a

inter

resident individual is

al ia,  the amount of

taxing jur isdict . ion, which were
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deducted in computing Federal  adjusted gross income. Tax Law sect ion 512(b)(3)

a n d  2 0  N Y C R R  1 1 6 . 2 ( c ) .

B. That sect ion 617(a) of the Tax Law provides in pert inent part  that:

' r ln determining New York adjusted gross income and New York
taxable income of a resident partner,  any modif icat ions
descr ibed in  subsec t ions  (b ) ,  (c )  o r  (d )  o f  sec t ion  s ix  hundred
twe lve , . . .wh ich  re la tes  Lo  an  i tem o f  par tnersh ip  income,  ga in ,
loss or deduct ion shal l  be made in accordance with the partner 's
distr ibut ive share, for federal  income tax purposes, of the i tem
to which the modif icat ion relaLes. "

C. That sect ion 6L7 (b) of the Tax Law provides that:

"Each i tem of partnership income gain, loss or deduct ion shal l
have the same character for a partner under this art ic le as for
federa l  income tax  purposes . t t

D .  That  Treasury  Regu la t ions  sec t ion  7 .707-1(c )  p rov ides  in  par t  tha t

guaranteed payments are considered as made to one who is not a member of the

partnership, only for the purposes of sect ion 61(a) (relat ing to gross income)

and sect ion 762(a) (relat ing to trade or business expenses) and further provides

that for the purposes of other provisions of the internal revenue laws, guaranteed

payments are regarded as a partnerrs distr ibut ive share of ordinary income

(emphas is  added) .

E. That pet i t ioner 's guaranteed salary is properly considered a distr ibut ive

share of partnership ordinary income. That pet i t ioner,  in the compuation of

1974 New York income, must increase his Federal  adjusted gross income by

$21243.00, said sum represent ing his share of the New York City unincorporated

business tax deduct ion taken on B, B & S's partnership return for the year

1 9 7 4 .  T a x  L a w  s e c t i o n s  6 1 7 ( a ) ,  6 1 2 ( b ) ( 3 )  a n d  2 0  N Y C R R  1 1 9 . 3 ( a )  a n d  1 7 6 . 2 ( c ) .



F. That the pet i t ion

Defic iency dated l larch 27,

interest as may be lawful ly

DATED: Albany, New York

DEC 2I 1982

:
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of Herbert  Schectman is denied and the Not ice of

7978 is sustained, together with such addit ional

due and owing.

STATE TAx ISSION

SIDENT


