
STATE OF NEI.' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Phi l ip Scharf
and Est.  of  Anne Scharf

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refurd of Personal Income
Tax under Article 22 of the Tax Law for the year
197 4.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an ernployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Phi l ip Scharf ,and Est.  of  Anne Scharf  the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Phi l ip Scharf
and Est.  of  Anne Scharf
110-45 Queens Blvd.
Fores t  H i l I s ,  NY 11375

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

Sworn to before me this
9 t h  d a y  o f  A p r i l ,  \ 9 8 2 .

addressee is the pet i t ioner
wrapper is the last known address
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for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the year
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State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Morr is Meyerson the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy Lhereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mor r is  Meyerson
4 Peter Cooper Rd.
New York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that t t re said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  1982.



STATE OF NEW YORK
STATE T,A,X COMMISSION

ALBANY/  NEW YORK 12?27

Apri l  9, 7982

Phit ip Scharf
and Est.  of  Anne Scharf
110-45 Queens Blvd.
Fores t  H i l l s ,  NY 11375

Dear Mr. Scharf :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to secti-on(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ionerrs Representative
Horris Meyerson
4 Peter Cooper Rd.
New York, NY 10010
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the MatLer  of  the Pet i t ion

o f

PHIIIP SCHARF and ANNE SCHARF

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Ariuicle 22
of  the Tax Law for  the Year 7974-

DECISION

Pet i t ioners ,  Ph i l ip  Schar f  and Anne Schar f  (now deceased) ,  110-45 Queens

Bou levard ,  Fores t  H i l l s ,  New York  11375,  f i led  a  pe t i t ion  fo r  redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of the

Tax Law for the year 7974 (Fi le No. 24917).

A smal l  c laims hearing was held before Harry Huebsch, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  Ju ly  7 ,  1981 a t  2 :45  P. l ! .  Pe t i t ioner  Ph i l ip  Schar f  appeared w i th

Mor r is  Meyerson,  C.P.A.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esg.

(Wi l l iam Fox ,  Esq.  ,  o f  counse l ) .

ISSUE

Idhether pet i t ioners are

$ 1 6 5 , 9 4 0 . 0 0  a n d ,  i f  s o ,  h a v e

ent i t led to claim a theft  loss deduct ion of

they  proper ly  subs tan t ia ted  sa id  loss .

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Ph i l i p  S r :ha r f  and  Anne  Scha r f  ( now  deceased ) ,  f i l ed  a

1974 New York SLate Income Tax ResidenL Return on July  2,  1975.  0n said return

pe t i t i one rs  c l a imed  a  t he f t  l oss  deduc t i on  o f  $165 ,94A .O0 .

2 .  0n  Ap r i l  4 ,  1978  the  Aud i t  D i v i s i on  i ssued  to  pe t i t i one rs  a  No t i ce  o f

Def ic iency asser t ing that  for  the year  L974 addi t ional  personal  income tax of

$1 '7B3 .92  was  due  toge the r  w i t h  i n te res t .  Sa id  No t i ce  o f  De f i c i ency  l i r as  based
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on an explanatory Statement of Audit  Changes, dated February 1, 1978, wherein

the  c la imed $165,940.00  the f t  loss  deduct ion  was d isa l lowed as  sa id  loss  was

cons idered a  " . . .non-bus iness  connected  bad debt  and shou ld  be  t rea ted  as  a

short- term capital  loss".  A second adjustment was also made by the Audit

Divis ion which pet i t ioners do not conLest.  and, accordingly,  same wi l l  not be

addressed here ina f te r .

3 .  Du r i ng  the  yea r  1974  and  fo r  t h ree  yea rs  p r i o r  t o  t h i s ,  pe t i t i one r

Phi l ip  Scharf ,  a  pract ic ing Cert i f ied Publ ic  Accountant ,  u t i l ized the serv ices

of  a cer ta in indiv idual  as h is  s tockbroker .  Pet i t ioners a l ledge that  approximately

Apr i l ,  7973 they began loaning sums of  money to th is  ind iv idual  and that  a

to ta l  o f  $1651940 .00  was  embezz led  f rom them by  sa id  b roke r .  -

4.  Submit ted in to ev idence l , i ras an analys is  of  monies a l legedly due to

pet i t ioner  Phi l ip  Scharf  f rom his  s tockbroker .  Said analys is  was prepared by

pe t i t i one r  and  cons i s ted  o f  47  t ransac t i ons ,  t o ta l i ng  $165 r940 .00 ,  be tween

pet i t ioner  Phi l ip  Scharf  and e i ther  h is  broker ,  or  other  persons or  f inancia l

inst i tu t ions.  Many of  the t ransact ions were supported by copies of  cancel led

checks,  however,  only  e ight  of  the t ransact ions involved checks wr i t ten by

pet i t ioner  Phi l ip  Scharf  payable to h is  broker .  The aforement ioned e ight  checks

to ta led  $19 ,733 .35 .  N ine  o f  t he  cance l l ed  checks  were  made  payab le  t o  pe t i -

t i o n e r  P h i l i p  S c h a r f  o r  c a s h  a n d  t o t a l e d  9 5 , 7 7 2 . 0 0 .

5.  Pet i t ioners d id not  repor t  the a l ledged embezzlement  to any law

enforcement  agency.  At  the hear i -ng held here in pet i t ionerst  representat ive

tes t i f i ed  t ha t  app rox ima te l y  $70 ,000 .00  o r  $80 ,000 .00  was  g i ven  by  pe t i t i one rs

to thei r  broker  in  the form of  loans.  No breakdown was submit ted segregat ing

that  por t ion of  the $1651940.00 which represented loans as opposed to embezzLed

funds .
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6 .  The  ana l ys i s  re fe r red  to  i n  F ind ing  o f  Fac t  , , 4 , , ,

pet i t ioner  Phi l ip  Scharf  gave to h is  broker  the fo l lowing

da tes  i nd i ca ted :

supra, indicated that

sums of money on the

DATE
7 /W7s
7 /20 /7s
2 /7  *  2 /70 /7s
4 /7417s

AMOUNT
$1 ,500 .00
$1 ,500 .00
$3  ,  700 .  o0
$  s0 .00

CONCLUSIONS OF IAI./

A. That  sect ion 689(e)  of  the Tax Law places the burden of  proof  upon

pe t i t i one rs  t o  ove rcome Lhe  S ta te t s  de f i c i ency .  Tha t  pe t i t i one rs '  have  fa i l ed

to meet  thei r  burden of  proof  to  show that  the $165,940.00 were funds embezzLed

from them and not  loans g iven to thei r  broker .  I t  has not  been shown that  the

$165 r940 .00  was  un law fu l l y  t aken  o r  removed  f rom pe t i t i one rs '  possess ion  o r

that  any cr iminal  in tent  ex is ted.

B .  Tha t  T reasu ry  Regu la t i on  1 .165 -8 (a ) (2 )  s ta tes  i n  pa r t  t ha t  t 'A  l oss

a r i s i ng  f r om the f t  sha l l  be  t r ea ted  unde r  sec t i on  165 (a )  as  sus ta ined  du r i ng

the taxable year  in  which the taxpayer d iscovers the loss"  (emphasis added).

That  pet i t ionersr  ourn analys is  of  monies due f ron the broker  ind icated that

fou r  advances ,  t o ta l i ng  $61750 .00 ,  we re  made  to  sa id  b roke r  i n  1975 ,  t he  l as t

of  sa id advances being consurunated on Apr i l  14,  1975.  f f  one were to consider

the monies advanced by pet i t ioners to thei r  broker  as qual i fy ing for  thef t  loss

deduct ion,  which th is  Commission does not ,  i t  must  be noted that  pet i t ioners

have c la imed the deduct ion in  the wrong tax year .  The fact  that  Phi l ip  Scharf

advanced monies to h is  broker  on four  separate occassions in  1975 leads to the

assumptJ-on that  pet i t ioners could not  have d iscovered any loss unt i l  the 1975

tax  yea r  and  no t  1974 .



C.  Tha t  t he  pe t i t i on  o f  Ph i l i p

denied and Lhe Not ice of  Def ic iencv

wi th such addi t ional  inLerest  as mav

DATED: Albany, New York

APR O 9 1982

- + -

Scharf  and Anne Scharf  (now deceased) is

da ted  Ap r i l  4 ,  1978  i s  sus ta ined ,  t oge the r

be lawful ly  due and owing.

ATE TAX COMMISSION

ISSIONER


