
STATE OF NEh/ YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
o f

Mor r is  Schaef fe r Atr'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determi-nat ion or a Refund of Personal Income
Tax & UBT under Art ic le 22 & 23 of the Tax law for
the  Years  1974 & 7975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is Schaeffer,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Mor r is  Schaef fe r
2138 Howard  PI .
Be l lmore ,  NY 11710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

sa id  addressee is  the  pe t i t ioner
said wrapper is the last known address

Sworn to before me this
12th day of 0ctober,  1982



STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mor r is  Schaef fe r AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
Tax & UBT under Art ic le 22 & 23 of the Tax Law for:
the  Years  1974 & 1 ,975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of 0ctober,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Bertram S. Primoff  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Bertram S. Primoff
Prirnoff & Company
4 1  E .  4 2 n d  S t .
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i l ioner.

the representative
said wrapper is the

Sworn to before me this
12 th  day  o f  October ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  12 ,  7982

Morr is Schaeffer
2138 Howard  PI .
BeI lmore ,  NY 11710

Dear  Mr .  Schaef fe r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquir ies concerning Lhe computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
A1bany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Ber t ram S.  Pr imof f
Primoff & Company
4 7  E .  4 2 n d  S t .
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORRIS SCHAEFFER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law fo r  the  Years  1974 and 1975.

1 .  Pet i t ioner  here in ,

t ime ly  f i led  separa te  1974

Morr is  Schaef fe r ,  and h is  w i fe ,

and 1975 New York State personal

DECISION

Pear l  Schaef fe r ,

income tax returns

Pet i t ioner ,  Mor r is  Schaef fe r ,  2138 Howard  P lace ,  Be l lmore ,  New York  11710,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Art ic les 22 and 23 of the Tax

law for the years 7974 and L975 (Fi te t ' to.  24075).

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  June 2 ,  1981 a t  2 :45  P.M.  Pet i t ioner  Mor r is  Schaef fe r  appeared w i th

Ber t ram S.  Pr imof f ,  C .P.A.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,

E s q .  ( A l e x a n d e r  W e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether  pe t i t ioner 's  ac t i v i t ies  as  a  sa les  representa t ive  cons t i tu ted

the carrying on of an unincorporated business thereby subject ing the income

der ived  f rom sa id  ac t iv i t ies  Lo  un incorpora ted  bus iness  tax .

I I .  Whether  the  Aud i t  D iv is ion  proper ly  d isa l lowed one-ha l f  o f  the  $1 ,000.00

Iong- te rm cap i ta l  losses  shown on pe t i t ioner rs  7974 and 1975 New York  re tu rns .

FINDINGS OF FACT
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on combined forms IT-208. 0n said returns pet i t ioner reported income from his

ac t iv i t ies  as  a  sa les  representa t ive  o f  $27,438.10  fo r  1974 and $43,095.99  fo r

1975.  Both  the  1974 and 1975 re tu rns  c la imed a  $1 ,000.00  long- te rm cap i ta l

loss for a non-business bad debt.  No unincorporated business tax returns were

f i led  fo r  the  years  in  ques t ion .

2 .  0n  June 19 ,  1978,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice  o f

Def ic iency for the years L974 and 1975 assert ing addit ional personal income tax

due o f  $135.00 ,  add i t iona l  un incorpora ted  bus iness  tax  due o f  $21779.38  and

pena l t ies  and in te res t  due o f  $1r7A2.47,  mak ing  fo r  a  combined ba lance due o f

$ 4 , 6 1 6 . 8 5 .  T h e  p e n a l t i e s  w e r e  a s s e r t e d  p u r s u a n L  L o  s e c t i o n s  6 8 5 ( a ) ( t ) ,  ( a ) ( 2 )

and (c) of  lhe Tax law for fai lure to f i le unincorporated business tax returns,

fai lure to pay the unincorporated business tax when due and fai lure to f i le

dec la ra t ions  o f  es t imated  tax .

3. The aforementioned Notice of Def ic iency was premised on a StaLement of

Aud i t  Changes da ted  Apr i l  6 ,  1978 where in ,  fo r  persona l  income tax  purposes ,

o n e - h a l f  o f  p e t i t i o n e r ' s  c l a i m e d  $ 1 r 0 0 0 . 0 0  c a p i t a l  l o s s e s  f o r  1 9 7 4  a n d  1 9 7 5

were disal lowed since "Marr ied taxpayers f i l ing separate returns are each

l im i ted  to  a  $500.00  deduct ion  fo r  losses  f rom the  sa le  o r  exchange o f  cap i ta l

assetsrr.  The unincorporated business tax due lsas assert .ed based on the Audit

D iv is ion 's  de terminat ion  tha t  pe t i t ioner 's  income f rom h is  ac t i v i t ies  as  a

sa les  representa t ive  was sub jec t  to  un incorpora ted  bus iness  tax .

4. During the years at issue pet i t ioner was a sales representat ive for

var ious  compan ies ,  a l l  o f  whom pa id  h im on a  s t ra igh t  commiss ion  bas is .  The

fol lowing chart  indicates the source and amount of commissions earned:



Great American Factory
Trop ix  Togs ,  fnc ,
Nexus  Indus t r ies ,  Inc .
C a p i t a l  Q u i l t i n g  C o . ,  I n c .
Total

-3 -

t97 4

$  3 ,021 .11
28 ,1 .83 .21

-0 -
3 ,257  .58

19 75

$  2 , t 52 .77
3  , 605  . 89

45,650.36
L ,929  . 22

$34,462 .00 $53 ,338 .24

The Great  Amer ican Fac tory ,  T rop ix  Togs ,  Inc .  and Nexus  Indus t r ies ,  Inc .

are al l  interrelated companies and wi l l  hereinafter be col lect ively referred to

as the "Nexus Grouptt .

5.  No social  securi ty taxes or Federal  or Stat.e income taxes were withheld

from the commissions earned by pet i t ioner.  Pet i t ioner did not have any form of

employnent contract with any of the above mentioned principals and he was free

to represent other f i rms, as long as they were not carrying competing l ines.

6. Pet i t ioner did not receive reimbursement for any of his sel l ing

expenses  and,  in  7974,  deduc ted  to ta l  bus iness  expenses  o f  $7 ,023.90 ;  wh i le  in

1975 bus iness  expenses  amounted to  $101242.25 .  Sa id  expenses  cons is t .ed  o f

charges  fo r  lega l  fees ,  te lephone,  adver t i s ing ,  ma in tenance,  supp l ies ,  pos tage,

publ icat ions, c lub dues, Christmas gi f ts,  entertainment,  auto expenses, cab

fares ,  con t r ibu t ions  and a i r  fa re .

7 .  The major i t y  o f  pe t i t ioner 's  t ime was spent  se l l ing  the  i tems car r ied

by the Nexus Group. He prepared his own i t inerary and ut i l ized his own methods

and techniques in sel l ing their  products. For one week out of every month the

president of the Nexus Group would vis iL the New York City off ice and meet with

major customers. Pet i t ioner was responsible for sett ing up the appointments

for the president and was required Lo accornpany hirn during this week.

8 .  In  a  le t te r  da ted  August  22 ,  1977 pe t i t ioner ,  in  response to  an

inquiry received from the Audit  Divis ion, stated that t rThere is no supervision

or control  by any organizat ion over my act iv i t ies. I  am free to contact any
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potent ial  customers, nat ional and internat ional,  as wel l  as the ent ire Eastern

border.  The t ime and effort  I  put forth for these f i rms is up to myself ."

9.  The Nexus Group maintained a health insurance program, however,

pe t i t ioner  d id  no t  par t i c ipa te  in  sa id  p rogram s ince  h is  spouse 's  employer

offered a more comprehensive plan. Pet i t ioner part ic ipated in the Nexus

Grouprs  s tock  op t ion  p lan .

10. Pet i t ioner did not argue nor was any evidence presented with respect

to  the  pena l t ies  asser ted  pursuant  to  sec t ions  685(a) (1 ) ,  (a ) (2 )  and (c )  o f  the

Tax Law.

CONCIUSIONS OF I.AW

A.  That  pe t i t ioner rs  ac t iv i t ies  as  a  sa les  representa t ive  dur ing  the

years 7974 and, 1975 const i tuted the carrying on of an unincorporated business

within the meaning and intent of  sect ion 703(a) of the Tax Law and the income

derived from said act iv i t ies is therefore subject to unincorporated business

tax. That pet i t ioner has fai led to sustain the burden of proof pursuant to

sect ions 722 and 689(e) of the Tax law to show that his act iv i t ies were supervised

and control led to the extent necessary to be considered an employee within the

purv iew o f  sec t ion  703(b)  o f  the  Tax  law ( l iberman v .  Ga l lman,  41  N.Y.  2d  774) .

B. That the Audit  Divis ion properly l imited pet i t ionerrs long-term

capital  loss deduct ion to $500.00, the amount which would have been deduct ible

for Federal  income tax purposes had separate Federal  income tax returns been

f i led [ Internal Revenue Code sect ion 7217 (b)(2),  Tax Law sect ion 672(f)  and 20

N Y C R R  1 7 6 . 6 ( d ) 1 .



C.  That  the  pe t i t ion

Defic iency dated June 19,

penalt ies and interest as

DATED: A1bany, New York

0 CT 1 i ' 
' i ' ,;8?
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of Morr is Schaeffer is denied and the Not ice of

1978 is  sus ta ined,  together  w i th  such add i t . iona l

may be lawful ly due and owing.

STATE TAX COMMISSION

SSIONER


