
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David Saunders
AT'FIDAVIT OF UAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Years  7976 & 7977.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of Septenber,  L982, he served the within not ice of Decision by
certified mail upon David Saunders, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

David Saunders
5C Avon Circle
Portchester,  NY 10573

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
8th day of September, 1982.

that the said addressee is the pet i t ioner
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forth on aid wrapper the last known address
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Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within notice of Decision by
cert i f ied mail upon Herbert Kuschner the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Herbert Kuschner
271 Nor th Ave. ,  Sui te  803
New Rochelle, NY 10801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the Unit.ed States Posta1 Service within the State of New York.

That deponent further says that the said
of the pet i t ioner herein and that the address
last known address of the representat ive of t
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, 7982

David Saunders
5C Avon Circle
Portchester,  NY 10573

Dear  Mr .  Saunders :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 12227
Phone lt  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Herbert Kuschner
271 Nor th Ave. ,  Sui t .e  803
New Rochelle, NY 10801
Taxing Bureaut s Representative



STATE 0F NEI{I YORK

STATE TAX COMI{ISSIO}I

In the Matter of the Petition

o f

DAVID SAMIDERS

for Redetermination of a Deficiency or for
Refund of Personal Incone Tax under Article 22
of the Tax Law for the Years 7976 and L977 and
under Article 30 of the Tax traw for the Year
1976.

DECISION

Petit ioner, David Saunders, 5C Avon Circle, Port Chester, New York 10573,

f i led a petit ion for redetermination of a deficiency or for refund of personal

income tax under Article 22 of the Tax law for the years L976 an'd L977 and

uuder Article 30 of the Tax law for the year 1976 (file No. 25963).

A formal hearing was held before Doris E. Steinhardt, Hearing Off icer,

the offices of the State Tax Comnission, Two Wor1d Trade Center, New York,

York, on January 27 , 1982 at 2:45 P.t l .  Petit ioner appeared by Herbert M.

Kuschner, CPA. The Audit Division appeared by Paul B. Coburn, Esq. (frwin

Leoy,  Esq.  ,  o f  counsel ) .

ISSIIE

Whether petitioner was a person required to collect, truthfully account

for and pay over withholding taxes of Graybarn Enterprises, Inc., d,/b/a Spaghett i

works, during the periods at issue, who wil l ful ly fai led to do so, and is

therefore liable for the penalty imposed under subdivision (g) of section 685

of the Tax Law.

FINDINGS OF TACT

at

New

1. 0n December

Saunders, a Statement

18 ,

of

1978, the Audit Division issued to petit ioner, David

Deficiency assert.ing penalties equal to the amount of
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New York State withholding taxes of Graybarn Enterpr ises, fnc. ("Graybarn' t) ,

d/b/a Spaghett i  Works, which were due and unpaid for the periods July 1, 1976

through December 31, 1976 and January 1, 1977 through Octobet 25, L977 in the

amounts  o f  $11971.91  and $31420.04 ,  respec t ive ly .  0n  December  18 ,  1978,  the

Audit  Divis ion issued to pet i t ioner a Statement of Def ic iency assert ing penalt ies

equal to the amount of New York City withholding taxes of the corporation for

the period January 1, 1976 through June 30, 1976 in the amount of $785.93. 0n

the same date, the Audit  Divis ion also issued to pet i t ioner a Not ice of Def ic iency

for al l  the aforementioned amounts.

2, Pet i t ioner makes his l iv ing pr imari ly as a fashion rnodel.  Sometime in

L974 he made an investment in Graybarn in the amount of $44,000.00 and became

an off icer and director of said corporat ion. The corporat ion operated a

restaurant on Lexington Avenue in New York, and Mr. Saunders'  pr incipal duty

was to  g ree t  cus tomers  and ac t  as  mai t re  d rho te l .

3.  Pet i t ioner did not personal ly appear at the hearing in the instant

matter.  His representat ive, Mr. Kuschner,  test i f ied, "When [pet i t ioner]  went

into this business as a stockholder and off icer,  he had no knowledge of the

money end of i t  and had nothing to do with that end of i t . "  He further test i f ied

that petitioner did not have authority to hire or discharge employees nor did

he ever maintain the books and records of the corporat ion. Mr. Kuschner had no

knowledge regarding whether petitioner was an authorized signatory on the

corpora te  account (s ) .

4.  Mr. Kuschner offered into evidence a photocopy of a let ter to him

dated March 5, 1980 from one Howard Shain, the accountant retained by Graybarn,

wherein Mr. Shain stated in part :

"When the financial condition of the conpany became weakened and the
company was short  of  working capital ,  the responsibi l i ty for paying
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creditors was taken on exclusively by Thomas Jung, the President of
the company, who had had previous experience in a simi lar s i tuat ion.
He would decide how much of the avai lable funds each creditor would
rece ive .  t t

Mr. Kuschner also offered int .o evidence a photocopy of a let ter to him

dated August 25, 1980 from Peter Giaquinto, an employee of the Audit  Divis ion

Cent ra l  SaIes  Tax  Sec t ion ,  wh ich  le t te r  cance led  assessment  number  S780911451C

issued aga ins t  pe t i t ioner .  The le t te r  s ta tes  in  par t ,  "Based on  in fo rmat ion

submitted, we have determined that David Saunders is not a person required to

co l lec t  t .ax  as  de f ined in  Sec t ion  1131(1)  o f  the  New York  Tax  Law."  The le t te r

does  no t  ind ica te  fo r  wh ich  per iod(s )  the  assessment  had been made.

5. The annual reconci l iat ions of New York City income and earnings taxes

withheld and of New York State personal income taxes withheld for 7976 were

signed by E. Thomas Jung, as president of Graybarn.

6 .  0n  January  11 ,  1977,  pe t i t ioner  so ld  h is  shares  in  Graybarn  to  Thomas

Jung, thereby rendering Mr. Jung the sole shareholder,  and resigned as off icer

and d i rec to r  o f  the  corpora t ion .

7. 0n his federal  income tax return

o f  a  shor t - te rm cap i ta l  loss  deduct ion  in

the  bad debt  o f  $44,000.00  f rom Graybarn .

A. That the personal

by i ts own terms t ied into

Art ic le 22 of the Tax Law.

un less  o therw ise  spec i f ied

shal l  be deemed references

A r t i c l e  3 0 .

1977, pet i t ioner avai led himself

a m o u n t  o f  $ 2 , 0 0 0 . 0 0 ,  b a s e d  u p o n

CONCIUSIONS OF tAI,

income tax imposed by Art ic le 30 of the Tax Law rs

and contains essent ial ly the same provisions as

There fore ,  in  address ing  the  issue presented ,

aII  references to part icular sect ions of Art ic le 22

(though uncited) to the corresponding sect ions of

fo r

the
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B. That in determining whether petit ioner is l iable for the penalty

asserted against him pursuant to subdivision (g) of section 685 of the Tax Law,

the threshold question is whether he was a person required to col lect, truthful ly

account for and pay over taxes withheld from the r,Jages of employees of Graybarn

Enterprises, Inc. Section 685(n). Relevant factors include whether petit ioner

signed tax returns, derived a substantial port ion of his income from the

corporation and exercised authority over the employees and assets of the

corpora t ion .  Mat te r  o f  Mac lean v .  S ta te  Tax  Commiss ion ,  69  A.D.2d 951,  a f fd . ,

49 N.Y.2d 920 (1980) ;  Mat ter  o f  McHugh v.  State Tax Commiss ion,  70 A.D.2d 987

(1979)  I  Mat t .er  o f  Malk in  v .  Tul ly ,  65 A.D.  2d 228 (1978) .

C. That al l  penalt ies asserted against pet i t ioner for the period subsequent

January  11 ,  \977,  the  da te  he  ceased to  be  an  o f f i cer ,  d i rec to r  and shareho lder

the corporat ion, are hereby canceled.

D. That regarding the penalt ies remaining (under Art ic le 22 for Lhe

period July 1, 1976 through January 10, 1977 and under Art ic le 30 for the

period January 1, 1976 through June 30, 7976),  the evidence presented is

insufficient to show by a fair preponderance of the evidence that petitioner,

as one of two corporate off icers and shareholders, r{ras not a person required to

col lect and pay over withholding Laxes. Tax Law sect ion 689(e).  I t  is completely

unknown, for example, whether or not pet i t ioner was authorized to sign and did

sign checks on the corporate account.

E. That turning next to the quest ion whether pet i t ioner 's fai lure to

to

o f

col lect,  account for and pay over the taxes

wil l fu lness is rrwhether the act,  default ,  or

tar i ly done with knowledge that as a result ,

Government wi l l  not be paid over but wi l l  be

was wil l ful,  the test for determining

conduct is consciously and volun'

trust funds belonging to the

used for other purposes. " Matter
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o f  l e v i - n  v .  G a l l m a n ,  4 2  N . Y . 2 d  3 2 , 3 4  ( 1 9 7 7 ) . A f inding of wi l l fu lness does

not require an intent to deprive the Governrnent of its funds. "Knowledge that

withholding taxes have not been remit ted and a fai lure to invest igate or

correct this mismanagement of corporate funds is enough to const i tute wi l l fu l

conduct  [c i ta t ions  omi t ted ] . "  Mat te r  o f  Mac lean,  supra  a t  952.  Aga in ,  the

evidence presented is insuff ic ient to show that pet i t ionerrs fai lure to col lect,

account for and pay over the taxes due was other than wi l l fu l .  His representa-

t ive's statement that he (pet i t ioner) had nothing to do with the f inancial

affairs of the corporat ion fal ls far short  of  the quantum of evidence needed to

sus ta in  the  burden o f  p roo f .

F. That the pet i t ion of David Saunders is granted to the extent indicated

in  Conc lus ion  o f  law "C" ;  tha t  the  Not ice  o f  Def ic iency  issued December  18 ,

1978 is  to  be  mod i f ied  accord ing ly ;  and tha t  except  as  so  mod i f ied ,  the  de f ic iency

is  in  a l l  o ther  respec ts  sus ta ined.

DATED: Albany, New York

SEP 0 u 1982

,\.--
COMMISS


