
STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion
o f

Jose & Ann J. Sanchez

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 5 .

Atr'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Jose & Ann J. Sanchez, the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
h t rapper  addressed as  fo l lows:

Jose & Ann J. Sanchez
70 Granny Rd.
Farmingvi l le,  NY 11738

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
8th day of September, 1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, 1982

Jose & Ann J. Sanchez
70 Granny Rd.
Farmingvi l le,  NY 11738

Dear  Mr .  &  Mrs .  Sanchez:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
A1bany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NET,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSE SANCI{EZ AND AI{N SANCI{EZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax Under Article
22 of the Tax Law for the Years 1973 and
L 9 7 5 .

DECISION

Peti t ioners, Jose Sanchez and Ann Sanchez, 70 Granny Road, Farmingvi l le,

New York 11738, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal" income tax under Article 22 of the Tax law for the years

1973 and 1975 (Fi le No. 79542).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the offices of the State Tax Commission, Two I,JorId Trade Center, New York, New

York, on October 9, 1980 at 10:45 A.M. and cont inued Lo a conclusion at the

same locat ion on January 27, 1981 at 1:30 P.M. Pet i t ioner Jose Sanchez appeared

pro se and for his wife.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Frank Levit t ,  Esq.,  of  counsel,  at  the October 9, 1980 hearing and samuel

Freund,  Esq. ,  o f  counse l ,  a t  the  January  27 ,  1981 hear ing) .

ISSUES

I .

receipt

thereby

I I .

for the

further

It'hether the Department of Taxation and Finance has failed to acknowledge

of the sanchezsf pet i t ion, and, i f  so, is the State Tax comrnission

barred from further proceedings.

hlhether the Departmentts failure to recoovene a pre-hearing conference

purposes of discovery and/or st ipulat ion precludes the Comnission from

proceed ings .
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I I I .  l , lhether compensat ion of $19r793.33 received by pet i t ioner Jose Sanchez

from his employer in 1975 as the result  of  an arbi trat ion award const i tutes

taxable income or a nontaxable award for damages.

IV. Whether the Audit  Divis ion has properly disal lowed pet i t ionerst

c la imed bus iness  losses  in  1973 and L975 o f  $5 ,278.00  and $5 ,548.00 ,  respec t ive ly .

FINDINGS OF FACT

1. Pet i t ioners, Jose Sanchez and Ann Sanchez, t imely f i led a joint  New

York State fncome Tax Resident Return for 1973 and separate resident returns

for  1975.  On the  1973 re tu rn  pe t i t ioners  c la imed a  bus iness  loss  o f  $51278.00 ,

whi le on his separate 1975 return, pet i t ioner Jose Sanchez claimed a business

loss of $5,648.00. Idage income reported by pet i t ioner Jose Sanchez on his 1975

re turn  to ta led  $20,066.00 .  In  a r r i v ing  a t  repor ted  1975 wage income o f  $20r066.00 ,

pet i t ioner Jose Sanchez deducted the sum of $14 1763.56. Said amount,  al though

rece ived in  1975,  was cons idered by  pe t i t ioner  as i tback  pay"  and taxab le  in

1 9 7 4 .

2 .  0n  Apr i l  11 ,  1977 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners for the years 1973 and 1975 assessing addit ional personal income

t a x  o f  $ 2 , 6 8 8 . 5 0 ,  p l u s  i n t e r e s t  o f  9 2 6 9 . 8 1 ,  f o r  a  t o t a l  d u e  o f  9 2 , 9 5 8 . 3 1 .  r n  a

typewri t ten staLement inserted at the bottom of the Not ice of Def ic iency the

Audit  Divis ion indicated that rrThe 7g747 overpayment of $I7.2g plus interest of

$2.92 total ing $20.21 due you wi l l  be appl ied against this def ic iency leaving a

b a l a n c e  s t i l l  d u e  o f  $ 2 , 9 3 8 . 1 0 " .

1- 
The 7974 t'ax year is not involved in this proceeding since petitioners have
not f i led a pet i t ion for a redet.erminat ion or for refund for said year.
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3. The above mentioned Notice of Def ic iency was based on an explanatory

statement of Audit  Changes, or iginal ly dated August 26, r976, wherein the

business rosses craimed in 1973 and 1975 were disalrowed since:

". . . the act iv i ty is presumed not to have been engaged in
for prof i t  where the losses recur repeatedly.  where prof i ts do
not result  in two out of f ive consecut ive years, such business
act iv i ty is not considered as engaged in for a prof i t . "

The Statement of Audit  Changes also proposed to increase pet i t ioner

Jose Sanchez's 1975 wage income by $14r763.56, the amount which he considered

as back pay and taxable in 1974. The Audit  Divis ion's explanaLion for this

adjustment vlas thatrr l ,Jages are considered income in the year received, and not

in the year earned".

4. In early 1974 pet i t ioner Jose Sanchez was discharged by his employer

from his dut ies as a f ie ld representat ive due to al leged acts of insubordinat ion.

Mr. Sanchez f i led a gr ievance against his employer and an arbi trator 's award,

da ted  Apr i l -  29r  1975,  ru led  tha t  he  had been " . . .d ischarged w i thout  reason or

just causerr.  The award further specif ied that the ernployer was to:

" . . . re tu rn  the  gr ievant ,  Jose Sanchez,  to  the  pos i t ion  he
held pr ior to his wrongful  discharge, within f ive days after
the receipt by i t  of  this Award, with alr  r ights reserved to
him under the col lect ive bargaining agreement between the part iesl
and further that (the emproyer) pay to him damages in the sum
of $19,793.33, ress any earnings that he may have received from
the date of his discharge unt i l  the date of his return to work."

5. The arbi trator 's award dated Apri l  29, 1975 was appealed by the

employer,  however,  said appeal was unsuccessful  and Mr. Sanchez was reinstated

to the posit ion he held pr ior to the wrongful  discharge in September, 1975.

Pursuant to the arbi trator 's award, Mr. Sanchez received a check from his

employer,  dated September 18, 1975, in the sun $161132.66; said amount computed

by the emproyer in a memorandun dated October 17, 1975 as fol lows:
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7974 wages due
1975 wage due through B/8/75
Total
Less other earnings
TotaI
less withholding taxes, social  securi ty taxes & union dues
Net

$74 ,763 .56
71 ,282 .72
26 ,046 .28
5  , 316 .08

20 ,730 .20
4 ,597  . 54

$16 , t 32 .66

6. Pet i t ioners nol,{  argue that the ent ire amount of the arbi tratorrs award

of  $191793.33  represented  damages rece ived on  account  o f  persona l  in ju r ies  o r

sickness and, as such, is not includable in gross income pursuanL to sect ion

104(a) (2) of .  the Internal Revenue Code. A claim for refund was f i led with the

Internal Revenue Service for the year 1975 wherein pet i t ioners asserted that

the $791793.33 was not includable in gross income. The Internal Revenue

service, af ter examinat ion, approved pet i t ioners'  c laim for refund.

7 .  The tax  re tu rns  f i led  by  pe t i t ioners  fo r  the  years  7972,  1973,  L974

and 1975 each repor ted  a  loss  f rom Mr .  Sanchezts  sa les  ac t iv i t ies  in  bo th  the

real estate and insurance f ields. The Audit  Divis ion disal lowed the business

losses  as  a  mat te r  o f  law [ In te rna l  Revenue Code sec t ion  183(d) ]  and d id  no t

conduct an audit  or invest igat ion as to the relevant facts and circumstances

under  wh ich  Mr .  Sanchez opera ted  h is  bus iness  [Treasury  Regu la t ion  S1.183-2(b) ] .

8.  Pet i t ioners argue that their  pet i t ion for redeterminat ion was not

acknowledged in accordance with the provisions of 2O NYCRR 601.4(a).  Admitted

in evidence as part  of  pet i t ioners'  exhibi t  r t5rt  is a photostat ic copy of a Tax

Appeals Bureau Form TA-15 which was addressed to pet i t ioners and indicated that

"This is to acknowledge receipt of  the pet i t ion of:  Jose and Ann J. Sanchezt ' .

9.  Pet i t ioner Jose Sanchez attended a pre-hearing conference conducted

pursuant  to  au thor i ty  con ta ined in  20  NYCRR 601.4(c ) .  A  reso lu t ion  o f  the

controversy was not reached at said pre-hearing conference and the matter was

therefore forwarded for a smal l  c laims hearing. Pet. i t ioners submit that the
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pre-hearing conference lsas not used as a basis for a wri t ten st ipulat ion of the

facts agreed to and those st i l l  in disagreement.  Pet i t ioners did not submit to

the  Law Bureau a  proposed s t ipu la t ion  o f  fac ts  pursuant  Lo  20  NYCRR 601.7(a) .

CONCLUSIONS OF LAT,/

A. That pet i t ioners'  argument to dismiss on the ground that their  pet i t ion

was not acknowledged pursuant to 20 NYCRR 6A1.4(a) is without meri t .  Pet i t ioners'

own evidence indicates that they received proper acknowledgment (Finding of

F a c t  " 8 " ) .

B. That pet i t ioners'  argument to dismiss on the ground that the pre-hearing

conference was not ut i l ized for the purpose of discovery or st ipulat ion is also

denied. The Rules of Pract ice and Procedure should not be regarded as mandatory

but directory only (Matter of Santoro v. State Tax Qqgrnilripn, Albany County

spec ia l  Term,  conway,  J . ,  January  4 ,  7979) .  Add i t iona l l y ,  pe t i t ioners  d id  no t

submit a proposed st ipulat ion of facts to the Law Bureau in accordance with 20

NYCRR 607.7  (a ) .

C.  That  sec t ion  697 (b )  o f  the  Tax  Law prov ides :

"The tax commission for the purpose of ascertaining the
correctness of any return, or for the purpose of making an
est imate of taxable income of any person, shal l  have power
to examine or to cause to have examined, by any agent or
representat ive designated by i t  for that purposer atry books,
papers, records or memoranda bearing upon the matters required
to be included in the return, and nay require the attendance
of the person rendering the return or any off icer or employee
of such person, or the attendance of any other person having
knowledge in the premises, and may take test imony and require
proof mater ial  for i ts information, with power to administer
oaths to such person or persons. t t

D. That pursuant to 20 NYCRR 153.4 the Tax Commission is not required to

accept as correct any Federal  change in taxable income but may conduct an

independent audit  or invest igat ion.
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E. That sect ioa 104(a)(Z) of the fnternal Revenue Code provides that

gross income does not include "the amo'nt of any damages received (whether by

suit  or agreement) on account of personal in jur ies or sickness".  Treasury

Regu la t ion  $1 .104-1(c )  p rov ides  in  per t inent  par t  tha t :

t 'The term rdamages received (whether by sui t  or agreement) '
means an amount received (other than workmen's compensation)
through prosecut ion of a legal sui t  or act ion based upon tort
or tort type rights, or through a settlement agreement entered
into in l ieu of such prosecut ion.r '

F.  That the award received by pet i t ioner Jose Sanchez in 1975 as the

result  of  the arbi trator 's decision is not excludable from gross income pursuant

to sect ion 104(a) (2) of  the Internal Revenue Code and Treasury Regulat ion

$1.104-1(c ) .  Sa id  award  was no t  rece ived by  Mr .  Sanchez on  account  o f  persona l

injur ies; nor was the award granted in payment for damages to pet i t ioner 's

personal v is-a-vis professional reputat ion. Pet i t ioner has not shown that he

expressly requested his ernployer to pay him a cash award based on damages to

his personal reputat ion or his physical  or mental  health.  The basis of the

controversy between Mr. Sanchez and his employer was contractual in nature and

the arbi trator 's award was essent ial ly back pay. Pet i t ioner Jose Sanchez's

claim against his employer did not ar ise from tort- I ike injur ies to pet i t ioner 's

person as contemplated by sect ion 104(a)(2) of the Internal Revenue Code.

(See: Seay v. Commi-ssioner,  58 TC 32; t lh i tghead v. Commissioner,  41 TCH 365;

Knuckles v.  commissigner,  349 E 2d 610; and Glynn v. comnissioner,  76 Tc

) .

G. That pet i t ioner Jose Sanchez, as a cash basis taxpayer,  must include

in 1975 gross income that portion of Lhe award received from his employer in

said year.  Since the ent ire award was received by Mr. Sanchez in 1975, no

port ion of said award can be attr ibuted to the year t974 as b4clr  pay.
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H.  That .  the  Aud i t  D iv is ion 's  d isa l lowance o f  the  bus iness  losses  c la imed

on pe t i t ioner 's  1973 and 1975 re tu rns  based so le ly  on  the  fac t  tha t  p ro f i t s

were  no t  rea l i zed  in  two ou t  o f  f i ve  years  [ I .R .C.  183(d) ]  i s  e r roneous as  a

mal te r  o f  law.  Treasury  Regu la t ion  $1 .183-1(a)  p rov ides  in  per t inent  par t

tha t :

I 'Whether an act iv i ty is engaged in for prof i t  is
det.ermined under sect ion 762 and sect ion 2I2(L) and (2)
except  inso far  as  sec t ion  183(d)  c rea tes  a  p resumpt ion
tha t  the  ac t iv i t y  i s  engaged in  fo r  p ro f i t . r '

Sec t ion  183(d)  o f  the  In te rna l  Revenue Code and Regu la t ion  $1 .183-1(a)

creates a favorable presumption that an act iv i ty is engaged in for prof i t  where

a prof i t .  is shown in two out of f ive consecut ive years. The fact that pet i t ioners

did not show a prof i t  in two out of f ive years does not,  in and of i tsel f ,

const i tute proper grounds for disal lowance of the claimed business losses as

an act iv i ty not engaged in for prof i t .

I .  That the pet i t ion of Jose Sanchez and Ann Sanchez is granted to the

extent indicated in Conclusions of Law "Htt ,  supra, and that,  except as so

granted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

sEP 0 8 1992 (
ACTITTG

STATETAX COMMISSION


