
STATB OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stan ley  M.  Ruszkowsk i ,  J r .
and Karen K. Ruszkowski AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1977 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 22nd day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Stanley M. Ruszkowski,  Jr.  and Karen K. Ruszkowski,  the
pet iLioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Stan ley  M.  Ruszkowsk i ,  J r .
and Karen K. Ruszkowski
5233 McCar te r  S ta t . ion
Stone Mountain, GA 30088

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
22nd day  o f  October ,  1982.

that the said addressee is the pet i t ioner
forth on said wrapper in the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 22, 1982

Stan ley  M.  Ruszkowsk i ,  J r .
and Karen K. Ruszkowski
5233 McCar te r  S ta t ion
Stone Mountain, GA 30088

Dear  Mr .  &  Mrs .  Ruszkowsk i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STANIEY M. RUSZKOI^iSK] JR.
AND

KAREN K. RUSZKOWSKI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax Under Art ic le
22 of the Tax Law for the Year lg7i .

DECISION

Peti t ioners, Stanley H. Ruszkowski Jr.  and Karen K. Ruszkowski,  5233

McCarter Stat ion, Stone Mountain, Georgia 30088, f i led a pet i t ion for redeter-

minat ion of a def ic iency or for refund of personal income tax under Art . ic le 22

of the Tax Law for the year 7977 ( l ' i le No. 26773).

A smal- l  c laims hearing was held before t{ i l l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York  on  September  3 ,  1981 a t "  9 :30  A.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Rarph J .  vecch io ,  Esq. ,  (samuel  Freund,  Esq. ,  o f

counse l )  .

ISSUES

I .

Division

I I .

resident

I I I .

ad justed

whether a pet i t ion to contest a def ic iency asserted by the Audit

was t imely f i led by St.an1ey M. Ruszkowski Jr.  and Karen K. Ruszkowski.

I^ ihether,  in the event a t imely pet i t ion was f i red, pet i t ioners were

individuals of New York State during the year 19j7.

Whether New York State lottery winnings are includable in the New York

gross income of a resident individual.
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FINDINGS OF FACT

1. 0n September 20, 7978, a joint ly f i led New York State Income Tax

Nonresident Return for the year 7977 was received by the Audit  Divis ion from

peti t ioners, Stanley M. Ruszkowski Jr.  and Karen K. Ruszkowski,  husband and

wife. This return was signed but not dated by the pet i t ioners. Attached to

this return was a Schedule for Change of Resident Status (Form CR-60.1) on

which pet i t ioners reported they were residents of New York State from January

1, 1977 through June 1, 7977 ,  and were nonresidents for the remainder of 1977 .

2. 0n Apri l  6,  1979 the Audit  Divis ion issued to pet i t ioners a Not ice of

Def ic iency  asser t ing  add i t iona l  tax  due o f  $1 ,419.42  fo r  the  year  1977 p lus

penalty and interest.  A Statement of Audit  Changes dated March 5, 1979 explained

the above asserted def ic iency was based on a recomputat ion of pet i t ioners'  1977

tax l iabi l i ty to ref lect the inclusion in New York income of New York State

lo t te ry  w inn ings  to ta l ing  $20,000.00 .  In  add i t ion ,  the  pena l ty  was asser ted

for  fa i lu re  to  f i le  a  t ime ly  re tu rn  pursuant  to  sec t ion  685( " ) ( t )  o f  the  Tax

law.

3. Pet i t ioner Stanley M. Ruszkowski,  a nat ive of New York St.ate, l ived

at.  Vestal  PLaza Apartments, No. 1-8, Binghamton, New York during the period

January 1, 1977 Lhrough May 22, 1977. Mr. Ruszkowski was then a graduate

student at the State Universi ty of New York in Binghamton, New York where he

was studying for a Masters Degree in account ing. During this period, Mr.

Ruszkowski was also act ively engaged in the process of seeking employment to

commence upon complet ion of his studies.

4. 0n March 16, 7977, Mr. Ruszkowski received an offer of  employment with

the At lanta, Georgia account ing f i rm of Bickman, Libby, Thomas and Braxton
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("Bickman, tr ibby").  Mr. Ruszkowski could commence his employment with Bickman,

t ibby at any t ime on or before June 15 ,  7977, but no later than that date. l

5.  Mr. Ruszkowski accepted this offer of  employment,  s igned an employment.

agreement i -n March, 7977 and indicated to Bickman, l ibby that he would commence

work ing  on  June 13 ,  1977,

6. Mr. Ruszkowski graduated onl lay 22, 1977 and moved out of his Binghamton

apar tment .  0n  YIay  23 ,  1977,  he  rece ived a  check  in  the  amount  o f  $161000.00  as

a winner in the New York State lot tery drawing held May 23, 7977 at the Uris

Theatre in New York City.2

7. Mr. Ruszkowski remained in New York State through June 5 ,  1977,

visi t ing his parents in Long Island and his future wife in Buffalo.  He lef t

New York state on June 5, 7977 ,  arr ived in Georgia on June 8, rg77 ,  and soon

thereafter rented an aparLment in Georgia. He has resided in Georgia since

June 8, 1977 and has been cont inuously employed there by Bickman, Libby since

commencing work with that f i rm on June 13, 1977.

8 .  In  September ,  1977,  Mr .  Ruszkowsk i  re tu rned to  New York  S ta te  and

marr ied pet i t ioner Karen K. Ruszkowski.  Pet i t ioner Karen K. Ruszkowski returned

to Georgia with her husband and has since resided there.

9 .  Pet i t ioners  f i led  a  ' rper fec ted  pe t i t ion"  in  th is  mat te r  wh ich  was

received on Apri l  3,  1981 by the Tax Appeals Bureau. There was no document

ent i t led "pet i t ionrr introduced into evidence at the hearing or otherwise

1-  
Comple t ion  o f  Mr .  Ruszkowsk i ts  Masters  Degree was no t  requ i red  in  o rder  fo r

him to commence work as an accountant,  s ince he had previously received a
Bache lor  o f  Sc ience degree in  account ing .

)-  
The amount  ac t .ua l l y  won by  Mr .  Ruszkowsk i  to ta led  $20,000.00 .  However ,  the

Internal Revenue Service required that twenty percent (20%) of al l  lot tery
winn ings  in  excess  o f  $5 ,000.00  be  w i thhe ld  fo r  federa l  taxes .  No such w i th -
holding was required to be made for New york State taxes.
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contained in the f i le.  However,  a let ter f rom pet i t ioner Stanley M. Ruszkowski,

J r . ,  ma i led  Apr i l  9 ,  1979 and rece ived by  the  Aud i t  D iv is ion  on  Apr i l  13 ,  7979,

disputes the asserted def ic iency aL issue herein and requests a clar i f icat ion

of the def ic iency. This let ter contained information including the assessment

number of the def ic iency, the tax year involved, the f i le number, the taxpayersl

(pet i t ioners')  social  securi ty numbers and the number ident i fy ing the Income

Tax Sect ion of the Audit  Divis ion involved with this audit .  Also attached was

a copy of the Statement of Audit  Changes dated March 5, 7979. FinaIIy,  a

Ietter f rom the Tax Appeals Bureau to the pet i t ioners dated October 15, 1979

acknowledges receipt of  a t tpet i t ion" and notes assignment of Fi le No. 26773

to this matter.

10. Pet i t ioners had sought and were granted an automatic three month

extension of the t ime within which to f i le their  Federal  income tax return and

also were granted an addit ional extension of t ime such that they had unt i l

September 15, 1978 to f i le said return. A copy of the approved appl icat ion for

ex tens ion  o f  t ime was a t tached to  pe t i t ioners 'Federa l  income tax  re tu rn .

CONCLUSIONS OF IAW

A. That sect ion 689(b) of the Tax law in pert inent part  provides:

t t (b) Pet i t ion for Redeterminat ion of a def ic iency -  Within ninety
days, af ter the mai l ing of the not ice of def ic iency authorized
by sect ion six hundred eighty-one, the taxpayer may f i le a pet i t ion
with the tax commission for a redeterminat ion of the def ic iency."
(emphas is  as  in  o r ig ina l ) .

B. That Regulat ions of the State Tax Commission in pert inent part  provide:

t tThe term pet i t ion shal l  include an t tappl icat ionrr,  t tpet i t iontt  ,
"demand for hearing" or var iat ion of such terms as used in the
appl icable statutory sect ions of the Tax Law. The pet i t ion, for
purposes of the t ime l imitat ionsr i laV be in any form, so long as i t
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i s  in  wr i t ing ,  iden t i f ies  the  ac t ion ,  o r  ac t ions ,  wh ich  are  pro tes ted
and ind ica tes  tha t  rev is ion  o f  the  ac t ion ,  o r  ac t ions ,  i s  des i red . "
( 2 0  N Y C R R  6 0 1 . 1 ( c ) ;  e m p h a s i s  a s  i n  o r i g i n a l ) .

Furthermore, " Ia]11 proceedings before the commission must be commenced by

the f i l ing of a pet i t ion with the operat ing bureau involved with the controversy.

The pet i t ion should contain suff ic ient detai l  to indicate the act ion or act ions

o f  t h e  o p e r a t i n g  b u r e a u  w h i c h  a r e  b e i n g  p r o t e s t e d - " . . .  ( 2 0  N Y C R R  6 0 1 . 3 ( a ) ) .

C.  That  the  le t te r  o f  pe t i t ioner  S tan ley  M.  Ruszkowsk i  J r . ,  ma i led

Apri l  9,  1979 and received by the Audit  Divis ion on Apri l  13, 7979 (See Finding

of Fact "9") contained suff ic ient information to ident i fy the act ion being

pro tes ted  and to  ind ica te  the  des i red  rev is ion  o f  tha t  ac t ion .  Accord ing ly ,

since this let ter contained suff ic ient requisi te information and was f i led with

the Audit  Divis ion ( the operat ing bureau involved with the controversy) within

ninety days after the mai l ing of the Not ice of Def ic iency, such let ter shal l  be

deemed a t imely pet i t ion within the meaning and intent of  sect ion 589(b) of the

Tax law and regulat ions thereunder.

D.  That  sec t ion  605(a) (1 )  o f  the  Tax  law prov ides  tha t  a  res ident  ind iv idua l

means an  ind iv idua l  " . . .who is  domic i led  in  th is  s ta te ,  un less  he  main ta ins  no

permanent place of abode in this State, maintains a permanent place of abode

elsewhere, and spends in the aggregate not more than thir ty days of the taxable

year  in  th is  s ta te .  .  .  " .  (emphas is  added)  .

Regulat ions of the State Tax Commission further provide:

"A domici le once establ ished cont inues unt i l  the person in quest ion
moves to a new locat ion with
@..  (20  NvcRR raz .z (d) (2 ) ;  emfhas is  added) .

S e e  a l s o  B o d f i s h  v .  G a l l m a n ,  5 0  A . D . 2 d  4 5 7  ( 3 d  D e p t . ,  1 9 7 6 ) .



- 6 -

E. That there is no evidence to indicate pet i t ioner Stanley M. Ruszkowski

Jr.  was domici led anywhere other than in New York State pr ior to June 8, 1977.

His act iv i t ies pr ior to that date may at best be described as preparat ions

evidencing his intent to change domici le.  However,  no change of domici le could

have occurred unt. i l  he actual ly lef t  New York State and establ ished his f ixed

and permanent home in Georgia. Therefore, at  least unt i l  June 8, 7977, Mr.

Ruszkowski was a domici l iary of New York State and taxable as a resident

individual thereof within the meaning and intent of  sect ion 605(a)(1) of the

Tax Law and regulations thereunder.

F. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to the modif icat ions

specif ied by sect ion 612 of the Tax Law. New York State lot tery winnings

rece ived by  pe t i t ioner  S tan ley  M.  Ruszkowsk i  J r .  on l lay  23 ,1977,  when he  was a

resident of New York State, were properly included in pet i t ioners'  Federal

adjusted gross income for 1977, and are not among those modif icat ions reducing

Federal  adjusted gross income (and hence reducing New York adjusted gross

income of a resident individual)  specif ied by sect ion 61.2(c) of  the Tax Law.

Accordingly,  said lot tery winnings should have been included in pet i t ioners!

New York  ad jus ted  gross  income fo r  1977.

G. That since pet i t ioners had been granted extensions of the t ime within

which to f i le their  income tax return (See Finding of Fact rr10r ' ) ,  the penalty

asser ted  under  sec t ion  685(a) ( t )  o f  the  Tax  Law is  sus ta ined on ly  fo r  tha t  per iod

commencing with the f inal  extended due date for pet i t ionerrs return (September 15,

I97B) and ending on the date the return was f i led (Septembex 20r 1978).
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H. That the petit ion of Stanley M. Ruszkowski Jr. and Karen K. Ruszkowski

is hereby denied and the Notice of Deficiency together with such interest as

may be lawful ly owing and such penalty as is proper in accordance with Conclusion

of  law 'Gt f  i s  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

ICTIIIG


