
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Howard & Nanette Ross
AFFIDAVIT OF MAITING

for Redeterminat ion of
of a Determinat ion or a
Tax under Art ic le 22 &
Y e a r  1 9 7 6 .

a Def ic iency or a Revision
Refund of NYS & NYC Income

30 of the Tax Law for the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of February, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Howard & Nanette Ross, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Howard & Nanette Ross
720 Park  Ave.
New York ,  NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.
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That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5th day of February, 1982.

addressee is the pet i t ioner
wrapper is the last known address

that the
forth on
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id



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Howard & Nanette Ross

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of NYS & NYC
Income Tax under Art ic le 22 & 30 of the Tax Law
for the Year 1976

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of February, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Richard E. Halperin the represenLat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

R ichard  E.  Ha lper in
Shea & Gould
330 Mad ison Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herei-n and that the address set forth on gaid r i rrapper is the
Iast known address of the representat ive of the pet i t ioner. : '

Sworn to before me this
5 th  day  o f  February ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Howard & Nanette Ross
720 Park  Ave.
New York, NY 10021

D e a r  M r .  &  M r s .  R o s s :

P1ease take  no t ice  o f  the  Dec is ion  o f
herewith.

February 5, 7982

the State Tax Commission enclosed

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New York,
the  da te  o f  th is  no t ice .

at the administrat ive level.
law, any proceeding in court  to

Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York L2221
Phone / f  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Richard  E.  Ha lper in
Shea & Gould
330 Mad ison Ave.
New York ,  NY 10017
Taxing Bureau' s Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HOWARD ROSS and NANETTE ROSS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les 22
and 30 of the Tax Law for the Year 1976.

DECISION

Peti t ioners, Howard Ross and Nanette Ross, 720 Park Avenue, New York, New

York 10021, f i lecl  a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal income tax under Article 22 of the Tax Law and New

York City personal income tax under Art ic le 30 of the Tax Law for the year 1976

(Fi le No. 2s607).

Pet i t ioners have waived a formal hearing and have submitted their  case for

decision based on the record as i t  exists.  After due considerat ion of the

record, the Commission renders the fol lowing decision.

ISSUE

Wlrether it is proper to use only the total New York itemized deduction (as

opposed to the total  of  Federal  i temized deduct ions) for purposes of conput ing

the extent to which i temized deduct ions are considered i tems of tax preference

and, as such, are subject to the New York Minimum Tax.

FINDINGS OF TACT

1. On October 15, 1977 ,  pet i t ioners Howard Ross and Nanette Ross, husband

and wife, f i led a joint  New York State Income Tax Resident Return (Form IT

2Oll2O8) for the tax year 1976. Pet i t ioners had previously sought and received

permission extending unt i t  October 15, 1977 ,  the t ime within which to f i le

their  1976 return.
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2. 0n November 13, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioners assert ing addit ional tax due for 1976 in the amount of

$13'872.69 plus interest.  The Statement of Audit  Changes explaining this

Notice of Def ic iency provided:

"Since New York State adopts a Federal  def ini t ion of
preference i tems, the port ion of Federal  i temized deduc-
t i -ons  cons idered to  be  excess  deduct ions  under  the . . .
Internal Revenue Code must be included in New York items of
tax preference. There is no provision for modif icat ion of
this i tem, and Federal  amounts must be reported in ful l  on
the New York return.r '

3.  On November 28, 1978 pet i t ioners were issued a second Notice of

Def ic iency increasing the amount of tax or iginal ly asserted as due for 1976 to

$L91226.59  p lus  pena l ty  and in te res t .

4 .  In  a  le t te r  da ted  October  13 ,  1978,  pe t i t ioners  were  no t i f ied  by  the

Audit  Divis ion that:

' tThe Secr ion  685(c)  pena l ty  o f  96 ,709.99  (S ta te )  and
$ 1 , 9 7 8 . 5 2  ( C i t y )  o r  $ 8 , 6 8 8 . 5 1  h a s  b e e n  c a n c e l l e d  o n  t h e
basis of the l imitat ion. However,  there is no provision in
New York Tax Law for the modif icat ion of State income taxes
from tax preference excess i temized deduct ions. As of this
date, the legislature has not passed any retroact ive laws
modifying excess itemized deductions nor has there been any
retroactive amendment to the all_ocable expense
modif icat ion. Unt i l  f inal  legislat ive changes are made, i f
any, the income tax bureau pol icy is to fol low the Federal
rules unt i l  modif ied. Accordingly,  the tax as assessed is
sus ta ined.  "

5. In a let ter dated January 26, 1979, pet i t ioners ! , rere not i f ied by the

Audit  Divis ion to disregard the Not ice of Def ic iency dated November 13, L978,

and that the Not ice of Def ic iency dated November 28, 1978 was the correct one.

6. Pet i t ioners t imely f i led a pet i t ion and a joint  porder of at torney and

by a let ter dated August 14, 1981, pet i t ioners, through their  representat ive,

submitted their  case for decision bv the State Tax Commission based on the

r e c o r d  a s  i t  e x i s t s .
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7. For purposes of computing their New York minimum tax on items of tax

preference, pet i t ioners compared sixty percent (60%) of their  adjusted gross

income (t ine "5" of Form IT 201/208) with the total  al lowable New York i temized

deduct ion ( l ine "6(b;" of  form TT 201/208).  Since the total  al lowable New York

i temized deduct ion did not exceed sixty percent (60%) of adjusted gross income,

pet i t ioners did not include any port ion of their  i temized deduct ion as subject

to the New York minimum tax.

8. The Audit  Divis ion, by contrast,  argues that pet. i t . ioners should have

used the tot.al of federal itemized deductions rather than the New York itenized

deduct ion as the amount against which sixty percent (60%) of pet i t ioners'

adjusted gross income should have been compared. Using this method of

computat ion results in an adjustment increasing pet i t ioners'  total  i tens of tax

preference subject to the mini-mum tax. Such increase is the amount by which

the totar of federal  i temized deduct ion exceeds sixty percent (60%) of

pe t i t ioners '  ad jus ted  gross  income.

9. Pet i t ioners assert  that the Audit  Divis ion's method of computat ion is

inequitable in that for purposes of determining the amount of excess i temized

deduct ions which const i tute i tems of tax preference subject to New York minimum

tax, there is no al lowable adjustment reducing federal  i temized deduct ions by

Lhe amount of State and Local taxes paid in New York. Pet i t ioners argue that

using the federal  def ini t ion of i temized deduct ions results in a New York

minimum tax being imposed on certain i temized deduct ions which are not

al lowable as i temized deduct ions for New York purposes.

CONCTUSIONS OF tAW

A. That the personal

by its or^rn terms tied into

income tax imposed by Art ic le

and contains essent ial ly the

30 of the Tax Law is

same provisions as
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Art ic le 22 of the Tax Law. Therefore, in addressing the issues presented

herein, unless otherwise specif ied al l  references to part icular sect ions of

Art ic le 22 shal l  be deemed references (though uncited) to the corresponding

sec t ions  o f  Ar t i c le  30 .

B. That sect ion 622 of the Tax Law in pert inent part  provides:

"New York minumum taxable i-ncome of resident individual.
(a) The New York minimum taxable income of a resident
individual, . . .  shal l  be the sun of the i tems of tax prefer-
ence,  as  descr ibed in  subsec t ion  (b )  o f  th is  sec t ionr . . .

: t * *

t ' (b) For purposes of this art icLe, the term " i tems of tax
preferencett  shal l  mean the federal  i tems of tax preference,
as def ined by the laws of the United States, of  a resident
i n d i v i d u a l r . . .  f o r  t h e  t a x a b l e  y e a r ,  . . . "

C. That sect ion 57 of the Internal Revenue Code in pert inent part

p rov ides :

t tSec t ion  57 .  I tems o f  Tax  Pre ference.

(a) In General .  --  For purposes of this part ,  the i tems of
tax preference are --

(1) Excess I tenized Deduct ions.--  An amount equal to
the excess i temized deduct ions for the taxable year (as
determined under subsect ion (b)).

* * : k

(b) Excess I temized Deduct ions. --
(1) In General--  For purposes of paragraph (1) of

subsection (a) the amount of the excess itemized deductions
for any taxable year is the amount by which the sum of the
deductions for the taxable year other than--

(A) deduct ions al lowable in arr iv ing at adjusted
gross  income,
(B) the standard deduction provided by section 141 '
(C) the deduct ion for personal exemptions provided by
s e c t i o n  1 5 1 ,
(D) the deduct ion for medical ,  dental ,  etc.  expenses
provided in sect ion 213, and
(E) the deduct ion for casualty losses described in
s e c t i o n  1 6 5 ( c )  ( 3 ) ,
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exceeds 60 percent (but does not exceed 100 percent)
of the taxpayerrs adjusted gross income for the
taxab le  year . "

D. That there is no provision in the Tax law permitting use of the New

York itemized deduction rather than Federal itemized deductions for purposes of

computing excess itemized deductions which are items of tax preference subject

to New York minimrut tax. Furthermore there is no provision in the definition

of excess i temized deduct ions which al lows a modif icat ion reducing such

deductions by the amount of State and local taxes paid ln the taxable year.

Accordingly,  for the period at issue herein, pet i t ioners improperly calculated

their items of tax preference subject to New York rninimum tax.

E. That the petition of Ho*'rard Ross and Nanette Ross is hereby denied and

the Notice of Def ic iency dated November 28, 1978, together with such mininun

interest as may be lawful ly owing, is sustained.

DATED: Albany, New York

Ft B 5 i9B2
ATE TAX COMMISSION


