
STATE OF NEl{l YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
of

Alfred & Anne Ross
MFIDAVIT OF I"IAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year :
7 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l l th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Alfred & Anne Ross, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Alfred & Anne Ross
115  E .  9 th  S r .
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

says that the said
se t  fo r th  on  sa id

i s  the pet i t ioner
the last known a

addressee
w r c P / E r  i s wn address

Sworn t.o before me this
l1 th day of  June,  7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11, 7982

Alfred & Anne Ross
115  E .  g rh  S t . .
New York, NY 10003

Dear  Mr .  &  Mrs .  Ross :

Please take not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewi th.

You have now exhausted your r ight of review at the administrative 1evel.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Comrnission can only be insti tuted under
Article 78 of the Civi l  Practice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 72227
Phone i/  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ATFRBD AND ANNE ROSS

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Articl.e 22
of Lhe Tax Law for the Year 1975.

DECISION

Pet i t ioners ,  A l f red  and Anne Ross ,  115 East  9 th  S t ree t ,  New York ,  New York

10003, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under ArLicIe 22 of the Tax Law for the year 1975 (Fi le No.

2 1 0 8 4 ) .

A formal hearing was held before James T. Prendergast,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Ju ly  19 ,  1979 a t  1 :15  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Peter  CroLty ,  Esq.  ( I rw in  t revy ,  Esq.  ,  o f  counse l ) .

ISSI]ES

I.  Whether a bad debt deduct ion may be al lowed based on the foreclosure

of a mortgage given as securi ty for pet i t ioner Ann Ross's guarantee of al l

debts and obl igat ions owed to the mortgagee by a corporat ion owned by pet i t ioners

II .  Whether pet i t ioners should be permit ted to deduct medical  and dental

expenses for their  daughter.

FINDINGS OF FACT

1. Pet i t ioners, Al fred and Anne Ross, t imely f i led a New York State

personal income tax resident return for 7975, on which they claimed a miscel laneous

i temized deduct ion  o f  $101,500.00  and med ica l  and denta l  expense deduct ions  o f

$2rA46.00  fo r  the i r  daughter ,  Kath leen.
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2. The Audit  Divis ion issued a Statement of Audit  Changes against pet i t ioners.

Said Statement asserted addit ional income tax due for the year 1975, on the

grounds that pet i t ioners improperly deducted the aforementioned amounts claimed

as bad debt and medical and dental  expense deduct ions. Accordingly,  the Audit

Divis ion issued a Not ice of Def ic iency for 7975 against pet i t ioners on November 28,

\ 9 7 7  f o r  $ 1 , 9 1 3 . 4 1  i n  p e r s o n a l  i n c o m e  t a x ,  p l u s  $ 2 6 3 . 7 8  i n  i n t e r e s t ,  f o r  a

t o t a l  o f  $ 2  , L 7 7  . L 9 .

3. Pet i t ioners rrrere or, i rners and off icers of the Mt.  Kisco Health Spa, Inc.

( " M t .  K i s c o " ) .

4.  Pet i t ioners rrere also the owners of ARH Development Corp. ("ARH")

which, in turn, owned the land and bui lding on and in which Mt.  Kisco was

Iocated .

5. Ann Ross was the sole owner of pet i t ioners'  home, which she owned free

and clear.  In order to borrow money to be used j-n operat ing Mt.  Kisco, Anne

Ross placed a f i rst  mortgage on this home. This mortgage, executed on May 25,

1973 with a mortgage given by ARII on i ts land and bui lding, enabled ARH to

rece ive  $1501000.00 .  Pet i t ioner  Anne Ross  a lso  gave the  mor tgagee,  K .  B .

\,rlei-ssman, a written guarantee that she would pay all debts and obligations that

ARII owed Lo Weissman. This guarantee was also secured by the above-mentioned

mortgage on her home.

6 .  By  a  conso l ida t ion  and ex tens ion  agreement  a lso  da ted  May 25 ,  1973,

the  above mor tgage was conso l ida ted  w i th  a  p r io r  mor tgage o f  $125r000.00  g iven

by ARH on i ts land and bui lding and held by K.B. \ , ie issman, The effect of  this

was to  c rea te  one conso l ida ted  mor tgage to ta l l ing  $275r000.00 ,  secured by  the

ARH land and bui lding, and by Anne Ross's home and guarantee of debt payurent.
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This consol idated mortgage was subordinate to a pr ior mortgage on the ARH land

and bui lding held by The Manhattan Savings Bank as mortgagee.

7. By an agreement dated November 19, 7974, the terms of the consol idat ion

agreement were modif ied so that Anne Ross's home was released from the col lateral

specif ied as securing the consol idated mortgage. However,  her mortgage remained

val id as securi ty for the pr incipal sum of $150,000.00 (the amount of the

original  mortgage),  and as securi ty for her obl igat ions under the wri t ten

guarantee to pay al l  debts and obl ibat ions owed by ARH to K.B. Weissman. This

agreement specif ical ly stated that Anne Ross's guarantee included, but was not

l im i ted  to ,  sums due under  the  conso l ida ted  mor tgage o f  $275r000.00 .

8. ARH subsequent ly was unable to meet i ts debts owed to Weissman, and

the mortgaged home, serving as col lateral  securing Anne Ross's guarantee to pay

ARH debts, was foreclosed by judgment entered December 16, 7914. The property

was purchased by  the  mor tgagee fo r  $80,000.00 ,  and was so ld  by  sa id  mor tgagee

on October  27r  1975 fo r  $100,000.00 .  Th is  fo rec losure  o f  the  home occur red

approx imate ly  one year  p r io r  to  the  fo rec losure  o f  pe t i t ioners '  bus iness

pursuant to the mortgage held by The Manhattan Savings Bank.

9. At the hearing, pet i t ioners Lest i f ied that both they and their  corpora-

t ion (ARII)  went into bankruptcy, yet pet i t ioners gave no dates pertaining to

ei ther the f i l ing of bankruptcy pet i t ions or to any adjudicat ions of bankruptcy,

nor any evidence as to whether pet i t ioner Anne Ross in fact had any r ight of

recourse against ARH based on her payment of ARH debt.s under her written

guarantee.

10. The pet i t ioners'  daughter,  Kathleen, r ,ras 24 years old and l ived in

their  home during the ent ire tax year 1975. She had extensive psychological



-4 -

and physical  problems which entai led large medical

insurance covered most of her medical  bi l ls in the

11. The pet i t ioners hired Kathleen to work as

where  she rece ived a  sa la ry  o f  $12,48A.00 fo r  1975

was not capable of holding a job anlrwhere else.

12. Pet i t ioners assert  that they contr ibuted

the support  of  their  daughter,  but they could not

cos ts .  However ,  her  med ica l

h o s p i t a l .

a  secre tary  a t  Mt .  K isco

. They maintained that she

$7,950.04  dur ing  1975 towards

subs tan t ia te  i t .

CONCIUSIONS OF lAl,rl

A. That al though pet i t ioners may have been ent i t led to a non-business bad

debt deduct ion, they faiJ-ed to sustain the burden of proof imposed upon them by

sect ion 689(e) of Lhe Tax Law to establ ish the cost basis of the land and

bui lding owned by pet i t ioner Anne Ross. Accordingly,  pet i t ioners are not

ent i t led to claim a loss or deduct ion for personal income tax purposes.

B. That a l imited deduct ion is al lowed for every individual for expenses

paid during the taxable year for medical  and dental  care of the taxpayer,  his

spouse or a "dependent" of  the Laxpayer (as def ined in sect ion 152 of the

Internal Revenue Code),  i r respect ive of the dependent 's amount of gross income.

Treasury  Regu la t . ion  S1.151-4  prov ides  tha t  ' rAn  add i t iona l  exempt ion  o f  $750.00

is  a l lowed under  Sec .  151(e)  fo r  each dependent  (as  de f ined in  Sec .  152)  whose

'gross income' for the calendar year in which the taxable year of the taxpayer

beg ins  is  less  than $750.00 ,  o r  who is  a  ch i ld  o f  the  taxpayer  and (1 )  has  no t

attained the age of 19 at the close of the calendar year in which the taxable

year of Lhe taxpayer begins, or (2) is a student."  The amount of gross income

earned by Kathleen Ross was in excess of $750.00 and she did not otherwise

qual i fy as a dependent of pet i t ioners nor was she claimed as such by them for

Federal  or New York State income tax purposes. Therefore, the deduct ion
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claimed for medical  and dental  expenses incurred on behalf  of  their  daughter

during the period at issue herein is disal lowed.

C .

Notice

DATED:

That the pet i t ion of Al fred and Anne Ross is hereby denied and the

of Def ic iency dated November 28, L977 is sustained.

Albany, New York

JUN 1 1 1982
ATE TAx COMMISSION


