
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt .er of  the Pet i t ion
o f

A l f red  Rosentha l  (dec 'd )
and Gladys Rosenthal,  Executr ix AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 0  &  L 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Alfred Rosenthal (dec'd) and Gladys Rosenthal,  Executr ix the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

A l f red  Rosentha l  (dec 'd )
and Gladys Rosenthal,  Executr ix
Seven Bridges Rd.
Li t t1e Si lver,  NJ 07739

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

sa id  addressee is  the  pe t i t ioner
sa id  w rappe r the last known address

Sworn to before me this
29th day of January, 7982



STATE OF NEW YORK
STATE TAX COMM]SSION

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 0  &  7 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Sidney T. Lippe1 the representat ive of the pet i t . ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Sidney T. Lippel
250 t r l .  57 th  S t .
New York ,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New york.

In  the Mat ter  of  the Pet i t ion
o f

A I f red  Rosen tha l  ( dec 'd )
and Gladys Rosenthal ,  Execul r i -x AFFIDAVIT OF MAILING

is the representat ive
said wrapper is the

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

of  the representat ive of  the pet i t i

Sworn to before me this
29th day of January, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 1982

A1f red  Rosentha l  (dec 'd )
and Gladys Rosenthal,  Executr ix
Seven Bridges Rd.
l i t t le  S i l ver ,  NJ  07739

Dear  Mrs .  Rosentha l :

P lease take  no t ice  o f  the  Dec is ion  o f  the
herewith.

State Tax Commission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of t .he Tax Lawr any proceeding in court  to revieq/ an
adverse decision by the State l lax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the date
o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /t t:518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat i . re
Sidney T. Lippel
250 t { .  57rh  Sr .
New York ,  NY 10019
Taxing Bureau's Represent,at ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ATFRED ROSENTHAT and GLADYS ROSENTHAL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax T,aw for the vears 1970 and 1973

DECISION

Peti t ioners, Al fred Rosentha. l  and Gladys Rosenthal,  Seven Bridges Road,

Li t t le Si lver,  New Jersey 07739, f i led a pet i t ion for redeterminaLion of a

def ic iency or for refund of personal income tax under Art ic le 22, of  the Tax

Law for the years 1970 and 1973 (Fi le No. 24670).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on June 4 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  S idney  T .  l ippe l ,  C .P.A.

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Patr ic ia Brumbaugh,

E s q .  ,  o f  c o u n s e l ) .

ISSIJES

I. Whether the distr ibut ive share of New York partnership income received

by pet i t ioner Alfred Rosenthal,  a non-resident,  was taxable by New York State.

I I .  Whether penalt ies were properly imposed for fai lure to f i le tax

returns and pay tax when due and for underest imating tax l iabi l i ty.

FINDINGS OF FACT

1. 0n February 1, 1978 the Audit  Divis ion issued a Statement of Audit

Changes to Alfred H. Rosenthal and Gladys Rosenthal for the years 1970 and 1973

wherein addit ional tax was found to be due in the amount of $141895.29 on the

grounds that "(d) istr ibut ions from a New York State Partnership are taxabl-e to
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a non-resident taxpayer 'r ,  that t rcapit .al  gains are i tems of tax preference in

computing the minimum tax under Sect ion 64L" ,  that t t for both years, a deduct ion

for al locable expenses attr ibutable to i tems of tax preference has been made

under  sec t ion  642" ,  and tha t  " ( f )o r  the  year  rg i3 ,  s ince  cap i ta l  ga ins  are

taxed at 601o, there is an addit ional New York Stat.e capital  gain of 10"/  of  the

gain real ized or 20% of the capital  gain as reported on the New York State Tax

Return  as  requ i red  under  sec t ion  612(11) " .  fn  add i t ion  pena l t ies  were  asser ted

under  Sec t ions  685(a) (1 )  and (2 )  fo r  fa i lu re  to  f i le  tax  re tu rns  and pay  tax

when due and under Sect ion 685(c) for underest imating tax l iabi l i ty.  Accordingly,

on May 5, 1978 the Audit  Divis ion issued a Not ice of Def ic iency in the amount

o f  $ 1 4 , 8 9 5 . 2 9  p l u s  p e n a l t i e s  a n d  i n t e r e s t  o f  $ 1 2 , 3 2 1 . 0 7  f o r  a  t o t a l  o f  g 2 7 , 2 t 6 . 3 6 .

2. Pet i t ioners t  representat ive provided the Audit  Divis ion with partner-

ship tax returns for the years 1970 through 1973, and Federal  returns for said

years culminat ing in the Statement of Audit  Changes. The representat ive also

part ic ipated in the calculat ion of the tax amounts and he is ' rsat isf ied on

those f igures".  At no t ime during the early discussions and calculat ions rdere

penalt ies mentioned. Pet i t ioners and their  representat ives ful ly cooperated

with the Audit  Divis ion.

3 .  Pet i t ioner  A l f red  Rosentha l ,  now deceased,  was a  rea l  es ta te  inves tor .

Pet i t ioners'  representat ive contended that Mr. Rosenthal bel ieved that real

property investment was l ike corporate stock as far as taxes were concerned.

The partnership was terminated as of January 1, 1972 when one of the partners

died. Al though partnership returns were not f i led in 1973, there "were instal l -

ment sales which terminated in 1973". I t  took a greaL deal of  correspondence

between the Audit  Divis ion and pet i t ioners before pet i t ioners real ized that

"there \ , ras a duty to perform with the State of New york".
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CONCIUSIONS OF LAW

A. That there is no issue of the taxabi l i ty of  the distr ibut ive share of

income of a New York State partnership to non-resident Alfred Rosenthal.

Pet i t ioners agreed to the calculat ions of the Audit  Divis ion. They aided in

this endeavor.

B. That pet i t ioners'  fai lure to f i le tax returns for the years in issue

was due Lo reasonable cause and not due to wi l l fu l  neglect.  Therefore, the

pena l t ies  pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law are

cance l led .

C. That pet i t ioner has not met the requiremenLs under sect ion 685(d) of

Tax Law. Therefore, the penalty imposed pursuant to sect ion 685(c) of the

Law is  sus ta ined.

D. That the pet i t ion of Al fred and Gladys Rosenthal is granted to the

extent indicated in Conclusions of Law "B",  that except as so granted, the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JAN

the

Tax
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