
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mary E. Rosencrans

for Redetenninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Years  7971 -  7974.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Mary E. Rosencrans, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mary E. Rosencrans
c/o Lesl ie Rosencrans
10 Brower Ave.
Woodmere, NY 11598

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of 0ctober,  L982.
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STATE 0F NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mary E. Rosencrans

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for
the  Years  1971 -  1974.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Jerome R. Rosenberg the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jerome R. Rosenberg
50 Park Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ioner.

the representat ive
said wrapper is the

Sworn to before me this
6th day of October,  L982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 1982

Mary E. Rosencrans
c /o  Les l ie  Rosencrans
10 Brower Ave.
Woodmere ,  NY 11598

Dear  Ms.  Rosencrans :

Please take not ice of the Decision of the
herewith.

State Tax Commission enclosed

You have now exhausted your right of review
Pursuant to section(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art icle 78 of the Civi l  Practice Laws
the Supreme Court of the State of New York,
the date of this notice.

Inquir ies concerning the computation of tax
wi th th is  dec is ion mav be addressed to:

at the administrative level.
Law, any proceeding in court to
Commission can only be insti tuted
and Rules, and must be commenced in
Albany County, within 4 months from

due or refund al lowed in accordance

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 72227
Phone # (518) 457-2A70

Very truly yours,

STATE TAx COMMISSION

Petit ioner t s Representative
Jerome R. Rosenberg
50 Park Ave.
New York, NY 10016
Taxing Bureau's Representative



STATE OF NEI./ YORK

STATE TAX COMI{ISSION

In the Matter of the petit ion

o f

MARY E. ROSENCRANS

for Redetermination of a Deficiency or for
Refund of Personal Income Tax and Unincorporated
Business Tax under Articles 22 and 23 of lhe
Tax Law for the Years 1971 through 1974.

DECISION

York State fncome Tax

0n these returns, petit ioner

Petit ioner, Mary E. Rosencrans, c/o Leslie Rosencrans, 10 Brower Avenue,

It loodmere, New York 11598, f i led a petit ion for redeternination of a deficiency

or for refund of personal income tax and unincorporated business tax under

Articles 22 and 23 of the Tax Law for the years 1971 through 1974 (Fi le No.

25916).

A formal hearing was held before Arthur Bray, Hearing Off icer, at the

offices of the State Tax Commission, Two ldorld Trade Center, New York, New

York,  on October  29r  1981 at .9 :15 A.M.  Pet i t ioner  appeared by Jerome R.

Rosenberg, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Kevin A.

Cah i l l ,  Esq . ,  o f  counse l ) .

ISSIJES

I. Whether petit ionerfs activit ies with respect to real estate constituted

the carrying on of an unincorporated business.

II.  Whether petit ioner was engaged in the performance of services as an

employee which services are not to be deemed an unincorporated business.

FINDINGS OF FACT

1.  Pet i t ioner ,

Resident Returns for

lfary E. Rosencrans, f i led New

the years 1971 through 1974.
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I isted her occupation as "Real Estate'r. Petit ioner also l isted her type of

business income as t tReal  Estaterr .

2. 0n August 10, 1978 the Audit Division issued a Notice of Deficiency

which asserted a deficiency of personal income tax for the years 1971 through

1974. The Audit Division also asserted a deficiency of unincorporated business

tax due for  the years 1971 through 1974,  penal t ies pursuant  to  Tax Law SS685(a)(1) ,

585(a)(2)  and 685(b) ,  and in terest .  The def ic iency of  un incorporated business

tax was premised on the basis that petit ionerrs activit ies as a real estate

broker were subject to unincorporated business tax.

3. Petit ioner's representative conceded at the hearing that the deficiency

of personal income tax for the 7972 taxable year was correct. and maintained

that the deficiency of personal income tax for the 1973 taxable year had

al ready been paid.

4. During the years in issue, petit ioner was a shareholder and off icer of

f ive corporat ions:  Glenbrook Apar tments,  Inc. l  Cromwel l  Terrace,  Inc. ;  Quent in

Gardens,  Inc. ;  Lafayet te  Apar tments,  Inc. l  and Adela ide Gardens,  Inc.  Each

corporation owned apartments and the land on which the apartnents were located.

5. In the f irst four of the foregoing corporations, petit ioner owned

one-third of the outst.anding shares directly and was the income beneficiary of

another one-third of the outstanding shares that were held in trust. In

Adelaide Gardens, fnc. petit ioner owned twenty-f ive percent of the outstanding

stock directly and was the income beneficiary of another twenty-f ive percent of

the outstanding shares that were held in trust.

6. Petit ioner hras an off icer of each of the corporations.

7. The propert ies owned by the foregoing corporations were located in

various communit ies in New Jersev.
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8. Petit ioner acquired her shares of the foregoing corporations upon the

death of her husband through a testanentory disposit ion in 1969.

9. Prior ta 1969, petit ioner's husband spent al l  of his t ime in the

insurance business. Mr. Matthias Shali ta, who was a real estate broker and

actively engaged in the management of real estate, managed these propert ies

pursuant to a stockholderst agreement. Upon the demise of petit ionerts husband,

Mr. Shali ta continued the management of the propert ies.

10. Mr. Shali ta owned one-third of the stock in four of the corporations

and owned fifty percent of the st.ock in the remaining corporation. As the

managing agent of the apartments, Mr. Shali ta col lected rents and dealt with

suppliers, tenants and the public. Mr. Shali ta also countersigned checks

which were issued on behalf of the corporation.

11. During the periods in issue, petit ioner countersigned checks issued

on behalf of the corporation as a method of control l ing expenditures. These

checks would be brought to petit ionerrs residence for her signature by her son

or by another stockholder. Petit ioner would sign about one hundred checks a

nonth.

L2- In 1971 petit ioner was about 76 years old. About the t ime of her

husband's death in 1969, petit ioner began to show signs of confusion or senil i ty.

During the periods in issue, petit ioner did not leave her residence except to

go to  a doctor 's  o f f ice or  to  be hospi ta l ized.

13. During the periods in issue, petit ioner vras not l icensed to engage in

real estate activit ies in New York, New Jersey or any other jurisdict ion. She

was not involved with the sale of real or personal property. Petit ioner did

not maintain a separate bank account for real estate activit ies or have any

experience in real estate managenent. Petit ioner did not deposit rents or



-4-

borrow money on behalf of the corporations. From 1971 through 1974 petit ioner

did not meet with members of the public, tenants or suppliers in connection

with real estate activit ies. Petit ioner r,rras never consulted about repairs to

the apartments. She never maintained an off ice faci l i ty or set aside space for

files in her apartment. Pettitioner did not have any employees during the

years in issue, have a telephone l ist ing involving a business activity, or

incur expenses in connection with her real estate activity. She did not

approve the expenses of the corporation other than cosign checks.

14. From 1971 through 1974 petit ioner did not maintain a separate management

companyr provide professional services, or engage in any type of business other

than her involvement. with the five corporations.

15. The stockholders of the corporations received money from the corporations

on an irregular basis in proport ion to their stock ownership.

16. The Internal Revenue Service conducted an audit of Glenbrook Apartments,

rnc., cronwell Terrace, rnc. and Quentin Gardens, rnc. for the years 1974

through 1977. Following the audi.t ,  peti t ioner consented to an assessment for

fai lure to pay social security tax. lafayette Gardens, Inc. and Adelaide

Gardens, fnc. lrere not audited. I lowever, petit ionerrs activit ies with the

latter two corporations were identical t .o her activit ies with the corporations

that were audited. There was no change in petit ioner's activit ies with the

corporations from 1971 through 1974.

77. The corporations did not provide petit ioner with any fr inge benefits.

Petit ioner was never required to perform any functions for the corporations.

Withholding taxes were not extracted from the funds which petit ioner received

from the corporations.
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18. A cert i f ied public accountant prepared petit ioner's tax returns during

the years in issue.

CONCTUSIONS OF tAW

A. That petit ioner's ownership of stock in corporations that operated

apartment buildings and her activit ies of cosigning checks issued on behalf of

the corporations did not constitute the carrying on of an unincorporated

business within the neaning of Tax law $703(a).

B. That in view of Conclusion of Law ttA" i t  is unnecessary to determine

whether petit ioner was engaged in the performance of services as an employee

thereby rendering the income in question exempt from unincorporated business

tax.

C. That the petit ion of Mary E. Rosencrans is granted to the extent that

the asserted deficiency of unincorporated business tax and the penalt ies

attr ibutable thereto are hereby cancelled.

DATED: Albany, New York

OcT 0 61982
{C?IilG

STATE CO},IMI


