
STATE OF NET^/ YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

Harvey B. Rosenbloom

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Years  1967 -  1973.

o f
o f

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Harvey B. Rosenbloom, the pet i t ioner in the within
proceeding'  by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Harvey B. Rosenbloom
96 Dartmouth St.
Rochester, NY 146A7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t . ioner.

Sworn to before me this
23rd  day  o f  Apr i l ,  1982.

that the
forth on

see is the pet i t ioner
r is the last ]newn address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the PeLition
o f

Harvey B. Rosenbloom

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Michael A. Rosenbloom the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid virapper addressed as fol lows:

Michael A. Rosenbloom
Levy, Feldman & Licata
45 Exchange St. ,  Times Square Bldg.
Rochester,  NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee
of the pet i t ioner herein and that the address set forth
last known address of the representat ive of the pet i t io

Sworn to before me this
23rd  day  o f  Apr i l ,  7982.

is the representative
on said wrapper is the

r .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, L982

Harvey B. Rosenbloom
96 Dartmouth St.
Rochester, NY L4607

Dear Mr. Rosenbloom:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Michael A. Rosenbloon
Levy, Feldman & Licata
45 Exchange St. . ,  Times Square Bldg.
Rochester,  NY 14614
Taxing Bureaur s Representat ive



STATE OF NEI,rt YORK

STATB TAx COMMISSION

In the Matter of the Pet i t ions

o f

HARVEY B. ROSENBTOOM

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Years 1967 through 1973.

DECISION

Peti t ioner,  Harvey B. Rosenbloom, 96 Dartmouth Street,  Rochester,  New York

746A7, f i led pet i t ions for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Art ic les 22 and 23 of

the Tax law for the years 7967 through 1973 (File No. 12342).

A smal l  c laims hearing was held before Carl  P. Wright. ,  Hearing Off icer,  at

the off ices of the State Tax Conrmission, One Marine Midland PLaza, Rochester,

New York ,  on  October  21 ,1980 a t  1 :15  P.M.  Pet i t ioner ,  Harvey  B.  Rosenb loom,

appeared with Michael A. Rosenbloom. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner 's act iv i t ies as a consultant and real estate

appraiser const i tuted the pract ice of a profession exempt from the imposit ion

of unincorporated business tax.

I I .  l ,Jhether pet i t ioner was ent. i t led to a deduct ion for the reasonable

value of services rendered by his spouse, thereby permit t ing him to reduce his

unincorporated business t .ax for al l  years at issue and his personal income tax

for  1972 and 1973.
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FINDINGS OF FACT

1. Pet i t ioner,  Harvey B. Rosenbloom, t imely f i ted joint  New York State

income tax resident returns for 1967 through 1971 with his wife,  Ethel l .

Rosenbloom. For 7972 and 1973, pet i t ioner,  Harvey B. Rosenbloom, t imely f i led

New York State combined income tax returns with his wife,  Ethel L.  Rosenbloom.

0n al l  said returns, he reported his business act iv i t ies as a consultant and

real estate appraiser.  Pet i t ioner did not f i le unincorporated business tax

re turns  fo r  sa id  years .

2. 0n July 28, 7975, the Income Tax Bureau issued two not ices of def ic iency

against pet i t ioner for the years 1967 fhrough 1970 and 1971 through 1973

respect ively,  whereby i t  held " that based on the deci-sion of the State Tax

Commission dated February 27, L973, for tax years 19641 1965 and 1966, your

business act iv i t ies are held to const i tute the carrying on of an unincorporated

business and the income derived is subject to unincorporated business tax.r t

Adjustments were also made to the pet i t ioner 's personal income tax return for

L972 (p t rsuant  to  sec t ions  611(b) (11)  and 615(c) (a )  o f  the  Tax  f ,aw) ,  sa id

adjustments are not at issue. Accordingly,  the not ices imposed unincorporated

bus iness  tax  o f  $2 ,931.35  and add i t iona l  persona l  income tax  o f  $427.95 ,  p lus

i n t e r e s t  o f  $ 7 3 9 . 1 9 ,  f o r  a  t o t a l  d u e  o f  9 4 , 0 9 8 . 4 9 .

3. On October 23, I975, the pet i t ioner f i led pet i t ions for redeterminat ion

of the not ices of def ic iency. Pet i t ioner contended the business income reported

on not ices for each year does not accurately ref lect his business income. That

in  1967 in te res t  income o f  $5 ,094.62 ,  shor t - te r rn  ins ta l lment  ga in  o f  $75.50  and

rental  income of $1r139.77 should be excluded from the business income reported.

There should also be excluded for 1967 and al l  other years at issue the fol lowing
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amounts attr ibutable t .o service of the pet i t ioner 's spouse who funct ions as a

ful l - t ime secretary-bookkeeper and administrat ive assistan!:

7 9 6 7  -  $ 5 , 0 0 0 . 0 0  7 9 7 7  -  9 6 , 0 0 0 . 0 0
1 9 6 8  -  5 , 5 0 0 . 0 0  t g 7 2  -  6 , 8 0 0 . 0 0
1 9 6 9  -  5 , 5 0 0 . 0 0  1 9 7 3  -  7 , 2 0 0 . 0 0
1 9 7 0  -  5 , 5 0 0 . 0 0

4. On March 29, L976, the pet i t ioner f i led an amended New York State

Combined fncome Tax Return for 7972 with his wife, Ethel L. Rosenbloom. 0n

said return, pet i t ioner reduced his business income by $61800.00 and Ethel L.

Rosenbloom increased her taxable income under wages by $6,800.00. fnterest

income was redistributed by diminishing the amount. originally reported by the

pet i t ioner and augmenting the amount reported by Ethel L.  Rosenbloom by $4,652.95.

The other adjustments on this amended return reflected the adjustnents made on

the Not ice of Def ic iency for personal income tax for 7972.

5. 0n Apri l  1,  L977, the pet i t ioner f i ted an amended New York State

Combined Income Tax Return for 1973 with his wife,  Ethel L.  Rosenbloom. On

said return, pet i t ioner reduced his business incone by $7 ,200.00 and Ethel l .

Rosenbloom increased her taxable income under wages by $7r200.00. fnterest

income was decreased by $1r375.64, or iginal ly reported by the pet i t ioner and

increased by  Ethe l  L .  Rosenb loom by  $1 ,330.83 .

6. At the hearing, the Audit  Divis ion conceded that for 1967 the interest

income of $51094.62, short ' term instal lment gain of $75.50 and rental  income of

$1 ,139.77  shou ld  be  exc luded f rom the  bus iness  income repor ted  o f  $15,688.19 .

The Audit Division also conceded all adjustments on the amended returns for

1972 and, 1973 other than the wife 's wages.
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7 .  In the conduct of his business, pet i t ioner ut i l ized the service of

Ethe1 L. Rosenbloom, his wife,  who performed the bookkeeping, cler ical  and

secretar ial  dut ies of the business. She was not paid any compensat ion for the

t ime and services she rendered, nor was she l isted as an employee on any

payrol l  records.

8. Pet i t ioner holds a B.S. degree in economics from the Universi ty of

I l l inois and cont inued his educat ion on the graduate level at  the Universi ty of

Rochester.  Pet i t ioner 's formal educat ion has included courses in account ing,

f inancing, stat ist ics,  business law and real estate law. Pet i t ioner maintains

a l ibrary and has pursued independent study in the real estate appraisal  f ie ld.

9. In 1948, when the pet i t ioner earned his degree from the Universi ty of

I l l inois,  there were no degrees in appraising, but now there are baccalaureate

and masters degrees with a major area of special izat ion in appraising offered

in universi t ies and col leges.

10. The pet i t ioner was l icensed as a real estate salesman in 1939. In

1942, he was l icensed as a real estate broker.  In 1950, his endeavors changed

from general  real  estate to appraisal  work and during the years in quest ion

ent irely al l  of  his act iv i t ies were in the appraisal  f ie ld.  Though the pet i t ioner

holds his l icense in real estate during the years at issue, there is no l icense

reguired in New York State for appraisers. In June 1977, the Arnerican Society

of Appraisers adopted a resolut ion unanimously support ing the l icensing and

cert i f icat ion of al l  appraisers, in order to better protect the publ ic.

11. Pet i t ioner is a senior member of the American Society of Appraisers

which requires an examination not unlike that required in Law, Medicine and
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Account ing. However,  now each senior member of the American Society of Appraisers

is required to submit evidence of professional growth through continuing

educat ion andlor part ic ipat ion in professional act iv i t ies each f ive years from

the date of cert i f icat ion to remain a cert i f ied member of the society.

72. As a menber of the &nerican Society of Appraisers, the pet i t ioner is

control led by standards of conduct and ethics as prescr ibed by the society in

their  pr inciples of appraisal  pract ice and code of ethics. However,  no govern-

mental body within New York State requires appraisers to be a member of the

American Society of Appraisers.

13. Pet i t ioner has performed appraisal  assignment for pol i t ical  subdivis ions,

authori t ies and agencies, among others. Pet i t ioner has test i f ied before courts

and court-appointed commissions. Pet i t ioner 's appraisals have aided courts in

determining their  determinat ions. Pet i t ioner 's consultant act iv i t ies were

comprised of advising his cl ients in the f ie ld of real  estate appraisals and

not in the conduct of business i tsel f .

14. Pet i t ioner argued that the State Tax Commission decision in the Matter

of Harvey B. Rosenbloom dated February 27, 1973 which culminated in the Matter

o f  Rosenb loom v .  S ta te  Tax  Commiss ion ,  353 N.Y.S.zd  544 shou ld  no t  be  used in

this determinat ion because the proof adduced at this hearing is considerably

different from the proof adduced aL the prior hearing where petitioner appeared

p r o  s e .

15. The pet i t ioner 's act iv i t ies for the years at issue had not changed

from the years at issue in the Matter of Har""V g. R r 44 A.D.Zd 69.

CONCIUSIONS OF IAW

A. That the courts

derat ion in determining

have l isted factors which

whether certain act iv i t ies

should be taken into consi-

const i tute the pract ice of a
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pro fess ion  (Mat te r  o f  Rosenb loom v .  S t4 tq  Tax  Corqn iss ion ,  44  A.D.2d 69 ,  353

N.Y.S.2d 544).  Even more recent ly,  the court  has concluded that to be ent i t led

to an exemption under this statute, in addit ion to the factors l isted in

Rosenbloom, the services performed must involve something more than the type

of services general ly performed by those in the broader categories of a trade,

business or occupat ion. I t  has been held that to be ent i t led to a "professional ' t

exempti-on, the services performed must "encompass some of the essent ial  character-

ist ics" of the professions of law, medicine, dent istry or archi tecture ({atteq

o f  K o n e r  v .  P r o c a c c i n o ,  4 5  A . D . 2 d  5 5 1 ,  5 5 3 ,  a f f d .  3 9  N . Y . 2 d  2 5 8 ) .  T h a t  t h e

pet i t ioner Harvey B. Rosenbl-oom has fai led to present any evidence to establ ish

that he meets aII  of  the above requisi tes. Pet i t ioner has thus fai led to

sustain the burden of showing that his act iv i t ies as consultant and real estate

appraiser did not const i tute the carrying on of an unincorporated business

within the meaning of sect ion 203(a) of the Tax Law.

B. That there is no doubt that the work of Ethel l .  Rosenbloom was

helpful  to Harvey B. Rosenbloom. However,  in order to secure a deduct ion for

employee salary, a certain amount of cornpl iance with everyday business pract ice

is required. The evidence of bona fide employment or the sharing of property

by a marr ied couple as opposed to a joint  venture is not convincing. Addit ional ly,

the fai lure to pay or deduct for unemployment insurance, workmen's compensat ion,

disabi l i ty benef i ts,  Federal  and StaLe r+i thholding of income tax indicate that

there was no employment.

C, That the Audit  Divis ion is directed to recompute the amended personal

income tax returns for 1972 and 1973 and modify the not ices of def ic iency dated



July 28, 1975 i .n accordance

with the decision rendered

of Harvey B. Rosenbloom are

DATED: Albany, New York

APR 2 3 1982

"
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with Findings of Fact "6" so as to be

hereinl  and that,  except as so granted,

in al l  other respects denied.

consistent

the petitions

ATE TAX CO},IMISSION


