
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ear l  &  Mi ld red  Rogers
AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 6 8  &  1 9 6 9 .

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of February, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon EarI  & Mi ldred Rogers, the pet i t ioner in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Ear I  &  Mi ld red  Rogers
Olean Por tv i l le  Rd.
01ean, NY L4760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  February ,  1982.

addressee is  the  peL i t ioner
wrapper isrLhe last known address

that the said
fo r th  on  sa id



STATE OF NEI,i YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ear I  &  Mi ld red  Rogers
AI'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax f ,aw for the
Years  1968 & 1969

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of February, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  E. Murr in the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

Rober t  E .  Mur r in
Murr in & DeRose
613 Bank o f  New York  B ldg .
Olean,  NY 14760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

Sworn to before me this
5 th  day  o f  February ,  1982.

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ione

the representat ive
said wrapper is the

I
\-/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 5, 1982

Ear I  &  Mi ld red  Rogers
Olean Por tv i l le  Rd.
0lean, NY 14760

D e a r  M r .  &  M r s .  R o g e r s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 &.722 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone i l  (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Robert E. Murr in
Murr in & DeRose
613 Bank o f  New York  B ldg .
0 lean,  NY 14760
Taxing Bureaut s Representat ive



STATE OT NEW YORK

STATE TAX COMUISSION

Ia the Matter of the Pet i t ions

o f

EARL RocERS and I{ILDRED ROGERS

for Redeternination of a Deficiency or
for Refund of Personal Income and
Unincorpora ted  Bus iness  Taxes 'nder
Articles 22 ard 23 of the Tax Law for
tbe Years 1968 and 1969.

DECISION

Peti t ioners, Earl  Rogers and l I i ldred Rogers, 0lean Portvi l le Road,

01eaa, New York 14760, f i led pet i t ions for redeterninat ion of a def ic iency or

for refuad of personaL income and uaincorporated business taxes under Articles

22 ard 23 of the Tax Law for tbe years 1958 and 1959 (I'i le Nos. 10744 and

1074s) .

A snall clains hearing was held before CarI P. ICright, Ilearing Officar,

at the off ices of the StaLe Tax Comnission, Genesee Bui lding, 1 l , /est Genesee

Sl ree t ,  Bu f fa lo ,  New York ,  on  Ju ly  7 ,  1980 a t .9 :15  A. l l .  and  cont iaued on

Septenber 29, 1980 at 2:45 P.M. Pet i t iouer Earl  Rogers appeared with Robert  E.

Murrin, Esg. Tbe Audit. Division appeared by Ralph J. Vecchio, Esq. (Patricia L.

Brurnbaugh aod Paul A. Lefebvre, Esqs.,  of  counsel) .

ISSI]E

I.ihetber or not the gain from the sale of tinberland is subject to

uni.acorporated business tax,

FIIfDINGS OF FACT

1. Pet i t ioners, Earl  Rogers aad } l i ldred Rogers, f i led New York State

personal income and 'niacorporated business tax returDs for 1968 and 1959.
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2. 0n January 28, 1974, the fncome Tar Bureau issued two noLices of

def ic iency. One not ice imposed addit ional personal income tax of $628.07

(mathenat ical  enor ia addit ioa, correct def ic iency is $559.46) for 1968 and

1969 against petitioners based on Federal audit changes which pet.itioners are

no longer contest ing and, therefore, said not ice is not at  issue. The second

not ice imFosed r:nincprporated business tax of $967.34 for 1968 and 1969 agaiast

petitioner Earl Rogers so as to conforn with the Federal audit adjustnents and

to iaclude Ehe capital gaias fron the sale of land and tiober.

3. Pr ior to 1965, pet i t ioner Earl  Rogers had an unincorporated Eimber

mil l  business. In 1965, pet i t ioner started Portvi l le Forest Products, Inc.

and turned over all the assets of Lhe uoincorporated business in favor of

st,ock of Portville Forest, Products, Inc. Subsequently, both the corporatiou

aad petitioner had liquidity problems. To obtain tinber for the corporation,

the corporati.on and pet.itioner would pool their assets and purchase tinberland,

with the land being deeded to pet i t ioner Earl  Rogers. Pet i t ioner Earl  Rogers

paid the sel ler for the value of che 1and, and the corporat ion paid the

sel ler for the value of the Linber which i t  cut.  Pet i t ioner contended the

land he purchased llras an investment in his own account; therefore, the gain

fron tbe sale of the land, minus the original tinber, should not be subject to

uaincorporated busiaess tax. Petitioner Earl Rogers further contended he

would not have sold the land if it were not for the high land eaxes aad his

need for noney to purchase more tinberland.

4. Petitioner Earl Rogers further argued that these transactions

between hinself and the corporati.on were not a joint. venture since the partici-

pants had different. purposes for entering into the purchases of the tinberland.
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CONCTUSIONS OF I,AW

A. That the whole undertaking of purchasing of t imberland was, in fact,

an elaborat.e way of supplying Lhe needed raqr maLerial to the corporation, and

the act ion of both part ic ipants eras to that aim. Therefore, pet i t ioner EarI

Rogers and the corporat ioo, Portvi l le Forest Products, Inc.,  \ tere carrying on

an unincorporated business in the form of a joiat venture aad subject to

unincorporated business Lax in accordance with sect ion 701 of the Tax Law.

B. Accordingly,  such Notice of Def ic iency issued on January 28, 1974

the name of Earl  Rogers is hereby cancel led and the pet i t ion of Earl  Rogers

granted .

C. That,  in aceordance with the decision rendered herein, the Audit .

Divis ion is directed to recompute the unincorporated business tax together

with appl icat le interest and Lo proceed with the issuance of a Not ice of

Deficiency to the proper taxpayer, the joint venture.

D. That the pet i t ion of Earl  Rogers and Mildred Rogers is denied and

Lhe Not ice  o f  Def ic iency  issued on  Januar l  28 ,  1974 asser t ing  persona l  income

tax  o f  $569.46  (cor recLed fo r  a  mathemat ica l  e r ro r )  i s  sus ta ined,  together

with such addit . ional interest as may be

DATED: -Albany, New York

FE B 5 1SB2

in

i s

ul ly owing.

ATE TN( COMHISSION


