
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harry Reingold

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Period
L / 7 6 / 7 7  -  6 / L s / 7 7  .

AFFIDAV]T OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Harry Reingold, the pet i t ioner in the within proceeding,
by enclosing a Lrue copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Harry Reingold
100 Cent ra l  Park  S .
New York ,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

tha t  the  sa id  addressee
forth on said wrapper i

is the pet i t ioner
the last known address

Sworn to before me this
14th day of December, 1982

AUTHORIZED TO STER
OATHS PURSUANT TO TAX IJAW
SECTION 174
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that.  on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Abraham Reingold the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Abraham Reingold
Glabman, Rubenstein, Reingold & Rothbart
32  Cour t  S t .
Brook lyn ,  NY 11201

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(pos t .  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent.
o f  the  pe t i t ioner
last known address

further says that the said
herein and that the address

of the representat ive of

addressee is the representat ive
set forth on said wrapper is the

Sworn to before me this
14 th  day  o f  December ,  1982.
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OETHS PI'IRSUANT
sE0trol{ }74

T0 TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

Harry Reingold
100 Cent ra l  Park  S .
New York, NY 10019

Dear  Mr .  Re ingo ld :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

cc :  Pet i t ioner 's  Representa t ive
Abraham Reingold
Glabman, Rubenstein, Reingold & Rothbart
32  Cour t  S t .
Brook lyn ,  NY 11201
Taxing Bureau's Representat ive



STATE 0F NEhr YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY REINGOI.D

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Year  1977.

DECISION

Peti t ioner,  Harry Reingold, 100 Central  Park South, New York, New York

10019,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the Year 1977.

(Fi le No. 23969).

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  September  22 ,  1981 a t  3 :30  P.M.  Pet i t ioner  appeared by  Glabman,

Rubenstein, Reingold & Rothbart  (Abraham Reingold, E"q. ,  of  counsel) .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Samuel  Frend,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Ifhether pet i t ioner is l iable for the penalty asserted against him pursuant

to sect ion 685(g) of the Tax Law with respect to New York State withholding

Laxes due from McGlone, Night ingale, Reingold & Spel lman Advert is ing, Inc. for

the  per iod  January  16 ,  1977 th rough June 15 ,  7977.

FINDINGS OF FACT

1.  The f i rm

Inc .  ( "McGlone" )

from the wages of

January 16, 1977

of McGlone, Night ingale, Reingold & Spel lman Advert is ing,

fai led to pay New York State personal income tax withheld

i ts  employees  in  the  amount  o f  $3 ,165.79  fo r  the  per iod

through June 15 ,  1977.
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2 .  0n  Ju ly  31 ,  7978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

and a Statement of Def ic iency against pet i t ioner assert ing a penalty equal to

the amount of unpaid withholding tax New York due from McGlone for the period

January  16 ,  1977 th rough June 15 ,  7977.

3 .  In  March ,  I976 pe t i t ioner  became a  shareho lder  and v ice-pres ident

of McGlone working as an accounts execut ive engaged in advert is ing. As an

accounts execut ive, pet i t ioner coordinated advert isements for c l ients and

supervised those who performed the art  work. Pet i t ioner was not involved

wi th  McGlone 's  payro l l  account .  Pet i t ioner  had been

in advert is ing agencies for about twenty years pr ior

assoc ia ted  w i th  McGlone.

an

to

accounts execut ive

the time he became

4. In the beginning of January, 1977 pet i t ioner contacted his attorney,

Abraham Reingold, to advise hirn that he had just discovered f inancial

i rregular i t ies within the corporat ion engaged in by Mr. Night ingale and, as a

resu l t ,  he  w ished to  d issoc ia te  h imse l f  f rom McGlone.  Pet i t ioner 's  concern

was caused by  Mr .  N igh t inga le 's  p re fe ren t ia l  t rea tment  o f  c red i to rs .  Pet i t ioner

was also concerned by his discovery that McGlone was insolvent.

5. Mr. Night ingale was the execut ive vice-president and the f inancial

off icer of the corporat ion. In this capacity Mr. Night ingale took care of the

books and records of the corporat ion including payrol l .  Mr.  Night ingale also

signed tax reLurns.

6 .  A f te r  pe t i t ioner  spoke to  h is  a t to rney ,  pe t i t ioner 's  a t to rney  contac ted

Mr .  N igh t inga le ,  Mr .  N igh t inga le rs  aLLorney ,  and Mr .  N igh t inga le 's  accountan t

to commence negot iat ions for the terminat ion of pet i t ioner 's relat ionship with

McGlone.  Pro t rac ted  negot ia t ions  were  requ i red  because i f  pe t i t ioner  had
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suddenly terminated his relat ionship with McGlone he would have been subject

to  lawsu i ts .

7. In January, 1977 pet i t ioner also requested his attorney to incorporate

his business so that pet i t ioner would be able to service his accounts which had

been serviced under McGlone.

8. 0n Janaury 14, 1977 i t  was determined that the name of M.N.R.

Adver t i s ing  Corp .  ( f l } I .N .R. " )  was  ava i lab le  fo r  pe t i t ioner 's  corpora te  use .

0n the same day a cert i f icate of incorporat ion for M.N.R. was submitted

to the Secretary of State in Albany for f i l ing. Subsequent ly,  pet i t ioner

received a f i l ing receipt f rom the DeparLment of State advising him that the

cer t i f i ca te  o f  incorpora t ion  fo r  M.N.R.  was f i led  on  January  27 ,  1977.

9. Negot iat ions between pet i t ioner and Mr. Night ingale over peLit ionerrs

withdrawal from McGlone cont inued whi le pet i t ioner rdas in the process of sett ing

up M.N.R. 0n February 28, 1977 a proposed agreement was set forth in a let ter

to  pe t i t ioner  and M.N.R.  Th is  le t te r  s ta ted ,  in  par t :

"This let ter,  when accepted by both of you, wi l l  conf irm the
agreement anong you and McGlone Nightingale Reingold & Spellman
Adver t i s ing ,  Inc .  ( the  t 'Corpora t ion" ) ,  a  New York  corpora t ion ,
with respect to the terminat ion of the relat ionship between the
Corporat ion and Mr. Harry Reingold ( i lReingold").

1.  Effect ive February 28, L977, Reingold wi l l  cease being a
shareholder by sel l ing and transferr ing his ten shares of the
Corporat ion's Common St.ock for $100 paid by the Corporat ion
s imultaneous lv.

:t :! *'

3.  Reingold hereby resigns as an off icer and director of the
Corpora t ion . r l

10. The foregoing agreement was signed by the part ies on Apri l  19, 7977.

This agreement was the outcome of ongoing negot iat ions from the middle of

January unt i l  the t ime the agreement was signed.



- 4 -

11. During the period February 28r 1977 unt i l  Apri l  19, 7977 peEit ioner

cont inued to perform services for his cl ients from the off ices of McGlone.

Pet i t ioner ,  however ,  adv ised h is  c l ien ts  tha t  he  was M.N.R.  and b i l led  h is

c l ien ts  th rough M.N.R.  l l .N .R.  wou ld  re imburse  McGlone fo r  expenses  such as

the  serv ices  o f  an  employee o f  McGlone or  o f f i ce  space.

72. During the period that the agreement was being negot iated pet i t ioner

I^ las aware that certain creditors were being preferred over other creditors.

Sometime near the conclusion of the negot iat ions pet i t ioner became aware

that Mr. Night ingale was deferr ing the payment of withholding taxes.

13 .  Pet i t ioner  d id  no t  fo rmal ly  res ign  f rom McGlone un t i l  Apr i l  19 ,  7977.

He was also receiving a salary from McGlone unt i l  the agreement was executed.

Pet i t ionerrs stock was not tendered unt i l  the agreement was executed.

14 .  In  Apr i l ,  1977 pe t i t ioner  moved h is  o f f i ces  to  a  d i f fe ren t  loca t ion .

15. No evidence qlas presented as to whether pet i t ioner had the r ight t .o

h i re  and f i re  employees ,  had access  to  McGlone 's  books ,  o r  had the  r igh t  to

sign checks on behalf  of  the corporat ion. In addit ion, no evidence was

presented as Lo whether pet i t ioner cont inued to service the accounts of McGlone

from February 28 ,  1977 unt i l  Apri l  19, 1977 .

CONCTUSIONS OF LAI,{

A. That in view of the facts that pet i t ioner was a vice-president and

shareholder of McGlone and that no evidence was presented as to:  whether

pet i t ioner had the authori ty to hire and f i re employees I  whether pet i t ioner

had access  to  McGloners  books ,  o r  wheLher  pe t i t ioner  had the  au thor i ty  to

wri te checks; pet i t ioner has fai led to sustain the burden of proof imposed by

sect ion 689(e) of the Tax law to establ ish that he is not a person within the

meaning of secLion 685(n) of the Tax Law and l iable for the penalty asserted
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pursuant  to  sec t ion  685(g)  o f  the  Tax  Law fo r  w i l l fu l l y  fa i l ing  to  co l lec t ,

t ruthful ly account for,  and pay over withholding tax due from McGlone for the

per iod  January  16 ,  1977 th rough Apr i l  19 ,  7977.

B.  That  s ince  pe t i t ioner  te rmina ted  h is  assoc iaL ion  w i th  McGlone on

Apr i l  19 ,  1977,  pe t i t ioner  was no t  a  person w i th in  the  mean ing  o f  sec t ion  685(n)

of the Tax Law with respect to a violat ion of sect ion 085 (g) of the Tax Law

for  the  per iod  a f t .e r  Apr i l  19 ,  7977 .

C. That pet i t ioner is not l iab1e for withholding tax due from McGlone

after Apri l  19, 7977 and the Audit  Divis ion is hereby directed to modify the

Notice of Def ic iency by el iminat ing therefrom the penalty attr ibutable to tax

wi thhe ld  a f te r  Apr i l  19 ,  7977 .

D. That the pet i t ion of Harry Reingold is granted to the extent indicated

in  Conc lus ion  o f  Law "C"  and in  a1 l  o ther  respec ts  i s  den ied .

DATED: Albany, New York STATE TAX COMMISSI0N

Drc I41982
11 r:f t^tc,-

STATE TAX COMMISSION


