
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Herman Ratner
and Renee Ratner

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
UBT under Article 22 & 23 of the Tax Law for the
Years  1971 -  1975.

ATFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Herman Ratner,and Renee Ratner the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Herman Ratner
and Renee Ratner
124 Bayberry La.
New Rochel le,  NY 10804

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the state of New york.

&:

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  Apr i l ,  1982.

addresseg is Lhe pet i t ioner
wrappe{is the Iast known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Hatter of  the Pet i t ion :
o f

Herman Ratner :
and Renee Ratner

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of personal Income
& UBT under Art ic le 22 &,23 of the Tax law for the:
Years  7977 -  7976.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address seL forthzon
last known address of the representative of the ,peLiL/6ner.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat, ion and Finance, over 18 years of age, and that on
the 23rd day of Apri t ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Nathan Bley the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Nathan Bley
J .  H .  C o h n  &  C o .
400 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

the representative
said wrapper is the
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ST,ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

Apri l  23, 1982

Herman Ratner
and Renee Ratner
124 Baybercy La.
New Rochel le,  NY 10804

Dear  Mr .  &  Mrs .  Ratner :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice laws
the Supreme Court of the State of New York,
the date of this not i .ce.

aL the administrat ive leve1.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Ru1es, and must be commenced in
Albany County, within 4 months fron

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

c c :  P e t i t i o n e r ' s
Nathan Bley
J .  H.  Cohn &
400 Park Ave.

Representat ive

C o .

New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I{ERMAN RATNER and RENEE RATNER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law fo r  the  Years  1971 th rough 1976.

DECISION

husband and wife,  t imely

each o f  the  tax  years  1971

Peti t ioners, Herman Ratner and Renee Ratner,  I24 Bayberry Lane, New

Roche l le ,  New York  10804,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years 1971 through 1976 (Fi le Nos.

223r I  and 24779) .

A formal hearing was held before frv ing Atkins, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two tr{or ld Trade CenLer,  New York, New

York ,  on  June 18 ,  1981,  aL  2 :45  P.H.  Pet i t ioners  appeared by  Nathan B ley ,  CPA,

o f  J .H.  Cohn & Co.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io  Esq.  (Bar ry

M .  B r e s l e r ,  E s q .  ,  o f  C o u n s e l ) .

ISSUE

Whether services rendered by pet i t ioner,  Herman Ratner,  as sales representat ive

of a number of manufactur ing concerns during the years 1971 through 1976,

const. iLuted the carrying on of an unincorporated business subject to unincorporated

bus iness  tax .

FINDINGS OF FACT

1 .  P e t i t i o n e r s ,

f i led New York State

Herman Ratner and Renee Ratner,

income tax resident returns for
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through I976. Pet i t ioners did not f i le unincorporated business tax returns for

any  o f  those years .

2. The Audit  Divis ion issued a Statement of Audit  Changes to pet i t ioner

Herman Ratner dated January 28, 1977, advising him that the income from his

act iv i t ies as a sales representat. ive was subject to unincorporated business tax

f o r  t h e  y e a r s  1 9 7 1  ( $ 7 0 7 . 5 6 ) ;  1 9 7 2  ( 9 4 5 4 . 5 6 ) ;  a n d  7 9 7 3  ( 9 7 3 9 . 9 5 ) ,  f o r  a  t o t a r

t a x  o f  $ 1 , 9 0 2 . 0 7 ,  p l u s  a c c r u e d  i n t e r e s t .

3 .  A  Not ice  o f  Def ic iency  was issued to  Mr .  Ratner  fo r  the  a fo resa id  tax

asser ted  to  be  due and owing ,  p lus  in te res t  accrued to  March  27 ,  1978,  the  da te

o f  the  issuance o f  the  Not ice .

4. 0n February 14, 1978, the Audit  Divis ion issued a Statement of Audit

Changes to  bo th  pe t i t ioners  fo r  the  years  1974,1975 and 1976.  Th is  S ta tement

was grounded on a f ie ld audit  report  assert ing addit ional personal income tax

due in the amount of $472.27, as wel l  as unincorporated business tax for the

y e a r s  1 9 7 4  ( $ 1 , 3 1 6 . 5 9 ) ;  1 9 7 5  ( $ 2 , 3 4 2 . 8 9 ) ;  a n d  I g 7 6  ( $ 3 , 5 8 0 . 3 9 ) ,  f o r  a  r o r a l  r a x

o f  $ 7 , 7 1 2 . 0 8  p l u s  p e n a l t i e s  a n d  a c c r u e d  i n t e r e s t .

5 .  A  Not ice  o f  Def ic iency  was issued to  pe t i t ioner  Herman Ratner  on

August 10, 1978 for unincorporated business tax and personal income tax due in

the  amount  o f  $7  r712.08  p lus  pena l t ies  and accrued in te res t .

6.  Pet i t ioner Herman Ratner worked during the period at issue herein as a

salesman for var ious companies involved in the manufacture and sale of v inyl

p l a s t i c s

7 .  Mr .  Ratner  has  worked in

(35)  years ,  and as  a  resu l t  o f  h is

assigned certai-n specif ic accounts

the plast ics industry for over thir ty f ive

experience and acquired knowledge was

and spec i f i c  te r r i to r ies  in  wh ich  to  work .
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Mr. Ratner was paid solely on a commission basis and al though he could have

rece ived a  draw aga ins t  h is  commiss ions ,  he  never  e lec ted  to  do  so .

B.  Mr .  Ratner 's  ma jor  p r inc ipa l  fo r  1971 th rough 1973 was Cont inenta l

P las t ics  Company and fo r  1974 th rough 1976 h is  ma jor  p r inc ipa l  was  Gibra l ta r

Plast ics Company. Pet i t ioner did not show where the act iv i t ies carr ied on for

Cont inental  were di f ferent than those carr ied on for Gibral tar.  In addit ion

to working with these two companies, he worked with a number of di f ferent

minor pr incipals during the years 1971 through 1976. As long as he met his

sales quoLas Mr. Ratner could al locate his working t ime among the var ious

companies as he deemed proper under the circumstances.

9. None of the companies for whom Mr. Ratner worked withheld

his behalf ,  nor did they reimburse him for any of his expenses such

any

A S

taxes on

travel

and entertainment,  telephone or business gi f ts.  When travel l ing, Mr. Ratner

would cal l  in per iodical ly to whichever company he was represent ing at the

t ime. Returns f i led for the period at issue herein and submit. ted in evidence

show that.  pet i t ioner deducted these unreimbursed expenses on Federal  Schedule

r rc t r  (Pro f i t  o r  (Loss)  From Bus iness  or  Pro fess ion)  ra ther  than on  Federa l  Form

2106 (Employee Bus iness  Expenses) .

10. Mr. Ratner claimed at Lhe hearing that the above arrangement concerning

withholding of taxes and his manner of deduct ing expenses was to enable him to

maintain his own tax deferred ("Keogh") ret i rement plan, a benef i t  not provided

by any of the companies for whom he worked. Pet i t ioner did make payments to

said ret i renent p1an. Mr. Ratner was covered under workers compensat ion

j-nsurance by one or more of the companies.
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11. Pet i t ioner Herman Ratner f i led Federal  Schedule SE, "Computat ion of

Social  Securi ty Self-Employment Taxt ' ,  which is required Lo be f i led by at l

sel f-employed persons .

12. Pet i t ioner Herman Ratner contends that he was under the direct ion and

control  of  an off icer of whichever pr incipal company he was represent ing at any

given t ime, and that such off icer exercised the same degree of control  over him

as over  the  company 's  sa la r ied  sa les  employees .

13. Mr. Ratner further asserts that a breakdown of the amounts of income

received from each of the var ious companies for whom he worked supports the

content ion that he was an employee of one major pr incipal company and also

worked in a non-conf l ict ing manner for several  minor pr incipals.

74. In the course of audit ing Mr. Ratner 's personal income tax returns for

the years 1971 through 1973, the Audit  Divis ion, by a let ter dated December 7,

1976,  reques ted  o f  Mr .  Ratner  in fo rmat ion  concern ing  h is  bus iness  ac t iv i t ies ,

including copies of his Federal  Schedule "C" detai l ing his expenses and an

explanat ion of the extent.  of  control  and supervision over his act iv i t ies

exerc ised by  h is  p r inc ipa ls .

15. Mr. Ratner responded t .o the above request by a let ter dated Decenber

14,  1976 in  wh ich  he  asser ted :

" I  am a  se l f -employed sa les  representa t ive ,  work ing  on ly
on a  commiss ion  bas is ,  fo r  var ious  p las t i c  compan ies ,  .  .  .

The only controls exercised by my companies are: sett ing
o f  commiss ion  ra tes ,  se l l ing  pr ices ,  c red i t  approva l  o f  o rders
I schedule my own delivery dates for shipments and I am
respons ib le  fo r  co l lec t ions  o f  accounts  rece ivab les .  I  make
periodic vis i ts to my pr incipals to keep up to date on new
products  and check  on  de l i ver ies  o f  o rders .

My time is my own, and there is no arrangement as t.o how
much t ime I  am to spend on each l ine. However si_nce I  am a
commisison man, I  favor those company l ines from which I  can
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earn maximum income, and change companies as needed to maintain
maximum results.

I  pay al l  my own necessary business expenses in connect ion
with my sales as shown on Schedule C. There is no reimbursetment
from any of my companies for these expenses. "

The let terhead on which the above was wri t ten indicated that he was a

"Manufacturers Representat ive for Vinyl  Plast ic Productst ' .

76. At the hearing Mr. Ratner disavowed the above let ter,  stat ing he had

been i l l  advised in wri t inS i t ,  and wished i t  to be superceded by a let ter

dated August 23, 1977 claiming he was an employee working for a number of

companies and not an independent contractor.

17. Pet i t ioner Renee Ratner was not involved in any act iv i t ies which would

const i tute an unincorporated business during the period at issue herein.

Although her name appears on the statement of audit  changes, she was neither

named on nor issued a not ice of def ic iency, and accordingly is not l iable for

the unincorporated business tax at issue herein.

18 .  Pet i t ioners  d id  no t  con tes t  the  add i t iona l  persona l  income tax  asser ted

a s  d u e .

CONCTUSIONS OF tAW

A.  That  " [ i ] t  i s  the  degree o f  con t ro l  and d i rec t ion  exerc ised by  the

employer which determines whether the taxpayer is an employee or an independent

cont rac tor  sub jec t  to  the  un incorpora ted  bus iness  tax . "  L iberman v .  Ga l lman,

41  N.Y.2d  774,  (1977) .  Regu la t ions  adopted  by  the  Sta te  Tax  Commiss ion  dur ing

the  per iod  aL  issue here in  p rov ide :

"Iw]hether Lhere is suff ic ient direct ion and control  which
results in the relat ionship of employer and employee wiI I  be
determined upon an examinat ion of al l  the pert inent facts and
c i rcumstances  o f  each case. "  20  NYCRR 203.10(c ) ,  (adopted
February  1 ,  1914) .
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B. That among the facts and circumstances to be examined are whether

pet i t ioner maintained an off ice, engaged assistants,  incurred expenses without

reimbursement,  and was covered by a pension plan. Also whether the pr incipal(s)

w i thhe ld  S ta te  and Federa l  Laxes ,  soc ia l  secur i ty ,  F . I .C .A.  and oLher  payments

on behalf  of  pet i t . ioner,  and the amount of control  over pet i t ioner 's act iv i t ies

e x e r c i s e d  b y  t h e  p r i n c i p a l ( s ) .  R a y n o r  v .  T u l l y ,  6 0  A . D . 2 d  7 3 1 ,  4 0 1  N . Y . s . 2 d

3 2 9 ,  ( 7 9 7 7 ) ,  l v .  t o  a p p .  d e n .  4 4  N . Y . 2 d  6 4 3  ( 1 9 7 8 ) .

C.  That  sec t ion  703( f )  o f  the  Tax  Law prov ides :

"Sa les  representa t ive  - -  an  ind iv idua l r . . . ,  sha l l  no t  be  deemed
engaged in an unincorporated business solely by reason of sel l ing
goods, wares, merchandise or insurance for rnore than one
enterpr ise. "  (emphasis added) .

D .  That  pe t i t ioner  Herman Ratner 's  p r inc ipa ls ,  dur ing  the  per iod  here in

involved, nei ther retained nor exercised suff ic ient direct ion and immediat.e

control  over his dai ly act iv i t ies to classi fy him as an employee rather than as

an independent contractor.  Pet i t ioner is therefore subject to the imposit ion

of unincorporated business tax under Art ic le 23 of the Tax Law for the years

1 9 7 1  t h r o u g h  1 9 7 6 .

E. That the pet i t ion

respects and the not ices of

DATED: Albany, New York

APR 2 3 1S82

of Herman Ratner and Renee Ralner is denied in al l

de f ic iencv  are  sus ta ined.


