
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

Marvin Raskin
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  7974 & 7976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Marvin J.  Raskin, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Marvin J.  Raskin
414 Rob in  Rd.
l{. Amherst, NY 14228

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

o f
J .

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
26Lh day of November, 1982.

AII?HORIZED TO ADMINISTER
OATHS PURSUANT T0 IAx IrAW
sEcTrolr 174

the  sa id  addressee is  the  pe t i t ioner
said wrapper ig/  the last address

says that
set forth



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Marvin J.  Raskin
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for
the  Years  7974 & 1976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Mart in E. Trossman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mar t in  E .  Trossman
627 Brisbane Bldg.
Buf fa lo ,  NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth oq
last known address of the representat ivg--otthe pet i t ione/.

Sworn to before me this
26th day of November, L982.

,r,".,1'r10R I'JBD T0 ADiliIl{ISTER
CATiiS PLIRSUANT T0 IAX LAW
SECTIOII  ] .?4

the representat ive
said wrapper is the

\__



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1982

Marvin J.  Raskin
414 Rob in  Rd.
W. Amherst, N 14228

Dear  Mr .  Rask in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Lawr atrV proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the Stat.e of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 72227
Phone /t (518) 457 -207 0

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Mar t in  E .  Trossman
627 Br isbane B ldg .
Buf fa lo ,  NY 14203
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARVIN J. RASKIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law for the Years 7974 and 7976.

DECISION

Peti t ioner,  Marvin J.  Raskin, 414 Robin Road, West Amherst,  New York

L4228, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business t .axes under Art ic les 22 and 23 of

the  Tax  law fo r  the  years  1974 and 1976 ( f i le  No.  25153) .

A  smal l  c la ims hear ing  was he ld  be fore  Car I  P .  Wr igh t ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

December  16 ,  1981 a t  2245 P.M.  Pet i t ioner  Marv in  J .  Rask in  appeared w i th

Mart in E. Trossman, CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

( A n n a  D .  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSIJE

Whether  " in terest  expense"  of  $26,753.03 is  deduct ib le  for  un incorporated

business tax purposes for 7974, and if  not, whether the Itother incomett of

$24,547.50 should be included in the calculation of unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner ,  Marv in J .  Raskin,  and h is  wi fe  Sal ly  Raskin,  f i led New

York State income tax returns for 7974 and 7976. Petit ioner Marvin J. Raskin

fi led New York State unincorporated business tax returns for said years.

Petit ioner is sole owner of Marvin Motors located aL 34 Campbell Avenue,
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Buffalo, New York. Marvin Motors'  pr incipal business act iv i ty was that of  an

auto  broker  dea l ing  in  used cars .  0n  pe t i t ioner 's  Schedu le  r rCt? ,  Pro f i t  o r

( loss) From Business or Profession, there was reported t tother incomett  of

$241547.50  and I ' in te res t .  on  bus iness  indebtedness"  o f  $26,753.00 .

2. 0n December 15, 1977, the Audit  Divis ion issued a Statement of Audit

Changes for the years 1974 and 7976 against petitioner Iarvin J. Raskin. The

Statement of Audit  Changes was issued based on a f ie ld audit  of  the pet i t ioner 's

personal and unincorporated business tax returns for L974 through 1976. The

fol lowing audit  adjustments were nade: (a) Interest expense of $261753.00 and

$2r361.00  were  d isa l lowed as  bus iness  expenses ,  bu t  a l lowed as  persona l  expenses

for the years 1974 and 1975 respect ively.  (b) Bonuses not included in income

in personal and unincorporated business taxes were added to incone for 1975.

(c) Legal fees not deduct ible for personal and unincorporated business taxes

were added to income for 1975 and L976. (d) Unsubstant iated real estate taxes

were added to personal and unincorporated business income for 1976.

(e) OverstaLed purchases were added to personal and unincorporated business

tax income for 1976.

The adjustments made for 1975 did not produce any addit ional personal

or  un incorpora ted  bus iness  taxes  fo r  sa id  year .  Accord ing ly ,  on  Apr i l  4 ,  1978,

the Audit  Divis ion issued a Not ice of Def ic iency for 1974 and 1976 against

pet i t . ioner Marvin J.  Raskin. The Notice of Def ic iency asserted addit ional

personal income tax of $752.00 for 1976 and addit ional unincorporated business

tax  o f  $1 ,056.00  and $466.00  fo r  1974 and 1976 respec t ive ly ,  p lus  in te res t  o f

$ 3 6 1 . 7 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 6 3 5 . 7 3 .

3. At the hearing, the pet i t ioner conceded to al l  adjustments other than

the disal lowance of interest expense for unincorporated business tax purposes.
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4. Pet i t ioner Marvin J.  Raskin borrowed monies from third part ies which

he in turn loaned to his brother and his brother 's partner.  They used the

monies as "unencumber" capital  which they used to start  an automobi le dealership

known as Pioneer Dodge, Inc. These monies were not put on the books of Pioneer

Dodge,  Inc .  as  loans ,  s ince  h is  b ro ther  and h is  b ro ther rs  par tner  needed these

monies as unencumber capital  so as to be able to secure an automobi le dealership

franchise. In order that the pet i t ioner would have the funds needed to pay

the  in te res t  to  the  th i rd  par t ies ,  P ioneer  Dodge,  Inc .  pa id ' rcommiss ions t ' to

pet i t ioner solely for the purpose of of fsett ing his interest expense. These

"commissions",  in the amount of $241547.50, were reported by pet i t ioner as

o ther  income on the  pe t i t ioner 's  Federa l  Schedu le  r rc r r ,  Pro f i t  o r  (Loss)  From

Business or Profession, and New York State Unincorporated Business Tax Return

f o r  1 9 7 4 .

5. During 1974, Marvin Motors purchased and sold forty f ive automobi les

wh ich  accounted  fo r  $48,170.00  in  g ross  rece ip ts  and $37,584.19  in  cos t  o f

g o o d s  s o l d .

6. The pet i t ioner contended that i f  the interest is held to be a nondeduc-

t ible i tem for purposes of unincorporated business tax, then i t  should fol low

that the funds reported as "other income" should not be included in the unincor-

porated business tax calculat ion since the I 'other income" was earned solely

from the f inancial  operat ions of the pet i t ioner and, therefore, do not const i tute

the carrying on of an unincorporated business.

CONCIUSIONS OF I,AW

A. That the pet i t ioner Marvin J.  Raskin has fai led to sustain the burden

of proof as required by sect ions 722 and, 689(e) of the Tax Law in establ ishing

that the interest.  expense of $26,753.03 was connected with the unincorporated
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bus iness  tax  en t i t y ,  Marv in  Motors .  However ,  the  commiss ion  ($241547.50)  pa id

by Pioneer Dodge, Inc. and reported as r tother income" is not connected with

the unincorporated business tax ent i ty of Marvin Motors and therefore not

subject to the unincorporated business tax.

B. That the Audit  Divis ion is directed t .o recompute the unincorporated

bus iness  tax  fo r  1974,  exc lud ing  the ' ro ther  income"  o f  $241547.50 ,  s ince  th is

income is related to the interest expense previously disal lowed for unincorporated

bus iness  tax  purposes .

C. That the pet i t ion of

in Conclusion of Law t tBtt  and

other respects denied.

DATED: A1bany, New York

NOv 2 6 1g8Z

Marvin J. Raskin is granted to the extent indicated

that,  except as so granted, the pet i t ion is in al l

ECTING

./


