
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bernard Rappaport
and Sadie Rappaport

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax I,aw for the Year
1 9 6 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on
tbe 23rd day of Apri l ,  L982, he served the within not ice of Corrected Decision
by cert i f ied mai l  upon Bernard Rappaportrand Sadie Rappaport  the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bernard Rappaport
and Sadie Rappaport
161 Exeter Street
Brooklyn, NY 77235

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said addrdssee
forth on said wratriper is

AFFIDAVIT OF UAITING

is the pet i t ioner
the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  Apr i l ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Bernard Rappaport
and Sadie Rappaport

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 6 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  7982, he served the within not ice of Corrected Decision
by cert i f ied mai l  upon Theodore Harr is the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Theodore Harr is
51 Madison Ave.
New York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast.  known address of the representat ive of the pet i t iouer,

Sworn to before me this
23rd  day  o f  Apr i l ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, L982

Bernard Rappaport
and Sadie Rappaport
161 Exeter Street
Brooklyn, NY 11235

Dear  Mr .  &  Mrs .  Rappapor t :

Please take not ice of the Corrected Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone / l  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Theodore Harr is
51  Mad ison Ave.
New York, NY 10010
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BERNARD RAPPAPORT and SADIE MPPAPORT

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1965 .

A formal hearing was held before Edward

the off ices of the State Tax Commission, Two

York ,  on  May 17 ,  1979.  Pet i t ioners  appeared

Audit  Divis ion appeared by Peter Crotty,  Esq.

counse l )  .

1 .  A  Not ice  o f  Def ic iency  in  persona l  income

issued on  March  26 ,  1973 aga ins t  Bernard  and Sad ie

was in  the  amount  o f  $11 1670.61 ,  p lus  in te res t  o f

percent  under  secL ion  685(a) (1 )  o f  the  Tax  Law fo r

return and a penalty of 5 percent under 685(b) of

L .  Johnson,  Hear ing  Of f i cer ,  a t

Idor ld Trade Center,  New York, New

by Theodore  Har r is ,  Esq.  The

(AL iza  Schwadron,  Esq. ,  o f

tax for the year 1965 was

Rappapor t .  Sa id  de f ic iency

$ 4 , 8 6 9 . 3 1  a n d  a  p e n a l t y  o f  2 5

fai lure to f i le a t imelv tax

the Tax Law for negl igence or

CORRECTED
DECISION

Pet i t ioners ,  Bernard  Rappapor t  and Sad ie  Rappapor t ,  161 Exeter  S t ree t ,

Brook lyn ,  New York ,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1965

(Fi le No. 1522I).

ISSUE

Whether and to what extent a penalty should be imposed under sect ion

685(a) (1 )  o f  the  Tax  law fo r  fa i lu re  to  f i le  a  persona l  income tax  re tu rn  fo r

1 9 6 5 .

FINDINGS OF FACT



-2 -

an intent ional  d isregard of  the Tax Law or  ru les or  regulat ion thereunder

p e n a l t i e s  a m o u n t e d  t . o  9 3 , 5 0 1 . 1 8 .

2.  On Apr i l  30 ,  1976,  pe t i t ioners  f i led  a  repor t  o f  a  change in  the i r

1965 Federal  taxable income (Form IT-115) on which they computed a correct tax

due o f  $9 '275 '10 .  Cred i t  was  taken fo r  tax  o f  $192.88  pnev ious ly  shown on a

re turn .  A  check  was enc losed in  the  amount  o f  $141576.96 .  F ina l  Federa l  aud i t

results indicated that negl igence penalt ies or iginaly asserted had been withdrawn.

3. (a) Pet i t ioner Bernard Rappaport  tesLif ied that the 1965 New York

Sta te  combined income tax  re tu rn  was f i led  on  or  about  October  11 ,  1966.  In

support  of  his test imony an unsigned copy of the return was submitted bearing a

d a t e  o f  O c t o b e r  1 1 ,  7 9 6 6 .

(b) The return referred to in Finding of Fact "3a" supra. showed a

New York  Tax  o f  $ I92 .88  fo r  Bernard  Rappapor t ,  a f te r  s ta tu to ry  c red i t .  Sa id

return also indicated withholding prepa)rments of $91.00 and est imated tax

payments  o f  $3 ,650.00 .  The re tu rn  fu r ther  ind ica ted  tha t .  $50.57  o f  the  prepay-

ments were to be appl ied t .o the New York tax due Mrs. Rappaport  with the

ba lance app l ied  to  Mr .  Rappor t ,  ne t t ing  ou t  to  a  c la imed re fund o f  $3 ,497.55 .

(c) In furtherance of pet i t ioners'  content ion that the 1965 state

return was f i led, pet i t ioners noted that on their  Report  of  Federal  Audit

Changes (Form IT-115)  they  ind ica ted  tha t  the  tax  p rev ious ly  s ta ted  was g192.88

Peti t ioners submitted three cancel led checks which showed that the checks were

depos i ted  as  es t imated  tax  mon ies  dur ing  1955.  One o f  sa id  checks  bore  the

same deposit  number as a Statement of Est imated Tax Account (Form IT-2105.1)

arso submitted by pet i t ioners in support  of  their  content ion.

The
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4. Mr. Rappaport  test i f ied that pet i t ioners f i led a 1965 New York return

at the same t ime as he f i led their  1965 Federal  ret .urn. There has been no

penalty for fai lure Lo f i le asserted by the Federal  government.

5. Subsequent to the hearing, information was submitted proving that

pet i t ioners had two successive Federal  extensions of t ime to August 15, 7966

for f i l ing their  1965 return. The last extension submitted ci ted a severe

medical condit ion as the reason for the requested addit ional extension. In

addit ion, correspondence was submitt .ed indicat ing that a third extension to

October 15, 1965 had been requested and granted because pet i t ioner Bernard

Rappaport  had the medical problem, but they bel ieved that he would be "suff ic ient ly

recuperated by October to be able to work on the required data.,r

CONCTUSIONS OF f,AId

A. That  pet i t ioners through test imony and evidence have susta ined thei r

burden of  proof  to  show that  they f i led a 7965 New York personal  income tax

re tu rn  o r r  o r  abou t  Oc tobe r  11 ,  1966 .

B .  Tha t  sec t i on  685  o f  t he  Tax  Law p rov ides  i n  pa r t  as  f o l l ows :

"Add i t i ons  t o  t ax  and  c i v i l  pena l t i es  - - (a ) (1 )  Fa i l u re  t o  f i l e  t ax
re tu rn . - - I n  case  o f  f a i l u re  t o  f i l e  a  t ax  re tu rn  unde r  t h i s  a r t i c l e
on or  before the prescr ibed date (determined wi th regard to any
extension of  t ime for  f i l ing) ,  unless i t  is  shown that  such fa i lure
is  due to reasonable cause and not  due to wi l l fu l  neglect ,  there
shal l  be added to the amount  requi red to be shown as tax on such
return f ive per  cent  of  the amount .  of  such tax i f  the fa i lure is  for
not  more than one month,  wi th an addi t ional  f ive percent  for  each
addi t ional  month or  f ract ion Lhereof  dur ing which such fa i lure
cont inues,  not  exceeding twenty- f ive percent  in  the aggregate.  For
th is  purpose,  the amount  of  tax requi red to be shown on the return
shal l  be reduced by the amount  of  any par t  of  the tax which is  paid
on or  before the date prescr ibed for  payment  of  tax and by the amount
of  any credi t .  against  the tax which may be c la imed upon the return. ' t

C .  Tha t  rega rd less  o f  t he  Fede ra l  ex tens ions  o f  t ime  fo r  f i l i ng  pe t i t i one rs '

1965 return,  pet i t ioners have demonstrated that  reasonable cause had exis ted
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fo r  no t  f i l i ng  the i r  re tu rn  un t i l  Oc tober  11 ,  7966

imposed under  sec t ion  685(a) (1 )  i s  cance l led .

Accordingly,  penalty

D. That  in  v iew of  F inding of  Fact  "2"  arLd Conclus ions of  Law "A" and "C"

the pet i t ion of  Bernard Rappaport  and sadie Rappaport  is  granted and

the  No t i ce  o f  De f i c i ency  da ted  l { a r ch  26 ,  1973  i s  cance l l ed .

DATBD: Albany, New York STATE TAX COMMISSION

APR 2 3 i9B2


