
STATE OF NEI{ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Arthur

for Redeterminat ion of
of a Determinat ion or a
Tax under Art ic le 22 of
7 9 7 4 .

& Svlvia Rabb

a Def ic iency  or  a  Rev is ion
Refund of Personal Income
the Tax Law for the Year

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Fj-nance, over 18 years of age, and that on
the 24th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur & Sylvia Rabb, the pet i t ioners in the within
proceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Arthur & Sylvia Rabb
17 Meadow Ridge Lane
01d Brookv i l le ,  NY 11545

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24Lh day of December, 7982.

i /

. 4 ' .  ( _  . /  . / ,  t f  .  . t  , .  / '

OAf i-is PUBSLIAITT I0 TAX r,i.;l4r
SBC:I ' IOi{ 1?4



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arthur & Sylvia Rabb

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
797 4 .

That deponent further says that the said addressee i-s
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ipner.

AT'I'IDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on
the 24th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Joyce T. Gwadz the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joyce T. Gwadz
Dow, Lohnes & Albertson
1225 Connecticut Ave.
l{ashington, DC 2A$6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the Unit .ed States Postal  Service within the State of New York.

the representat ive
said wrapper is the

Sworn to before me this
24Lh day of December, 1982.

,  " , /  . : . ,  / ,
I i { ISTER

OATI{S }'URSUANT
SEC?ION 174

TO TAX IJAIY



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 24, 1982

Arthur & Sylvia Rabb
17 Meadow Ridge lane
01d Brookv i l le ,  NY 11545

Dear  Mr .  &  Mrs .  Rabb:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Joyce T. Gwadz
Dow, Lohnes & Albertson
1225 Connect icut Ave.
Washington, DC 20036
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARTHUR RABB and SYTVIA RABB

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1974.

DECISION

Peti t ioners, Arthur Rabb and Sylvia Rabb, 17 Meadow Ridge Lane, Old

Brookvi l le,  New York 11545, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1974 (Fi le No. 21972).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 16 ,  1981 a t  10 :45  A.M.  Pet i t ioners  appeared by  Dow,  Lohnes &

Alber tson (Joyce T .  Gwadz,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( W i l l i a m  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSI.IE

I Idhether the long-term capital  gain real ized

aris ing from a contract entered into on January

amendments is an i tem of tax preference subject

income tax.

on  a  sa le  o f  s tock  in  1974

11,  1966 w i th  subsequent

to New York State minimum

FINDINGS OF FACT

1. On JanuarY 11, 1966, pet i t ioner Arthur Rabb entered into an agreement

with Cox Broadcast ing Corporat ion ("Cox") under which Cox had the opt ion to buy

and Arthur Rabb had the opt ion to sel l  Arthur Rabb's stock in United Technical

Publ icat ions, Inc. The date for exercising the foregoing opt ions \{as extended
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by subsequenL agreements. 0n December 30, 1974 Arthur Rabb sold his stock

United Technical  Publ icat ions, Inc. pursuant to the contract dated January

1 9 6 6 .

2. Pet i t ioners, Arthur Rabb and Sylvia Rabb, f i led separately on a New

York State Combined Income Tax Return for 1974. 0n this return pet i t ioners

repor ted  the  sa le  o f  s tock  in  Un i ted  Techn ica l  Pub l ica t ions ,  Inc .  fo r

$ 1 , 8 6 0 , 0 0 0 . 0 0 .  T h i s  r e s u l t e d  i n  a  g a i n  o f  $ 1 , 8 5 9 , 3 3 9 . 0 0  s u b j e c t  L o  c a p i L a l

gains treatment.  Pet i t ioners determined the amount of tax due ut i l iz ing the

alternat ive Lax provided for by sect ion 1201 of the Internal Revenue Code as i t

then existed. No minimurn tax return \^7as f i led.

3 .  0n  March  27 ,  1978 the  Aud i t  D iv is ion  issued a  NoL ice  o f  Def ic iency

accompanied by an explanatory Statement of Audit  Changes. 0n the Statement.  of

Audit  Changes, the Audit  Divis ion concluded that s ince separate returns were

f i led, separate computat ions of gains and losses had to be computed for each

pet i t ioner.  The Audit  Divis ionrs computat ions resulted in a long-term capital

ga in  o f  $720,932.00  fo r  Ar thur  Rabb and a  long- te rm cap i ta l  loss  o f  $500.00  fo r

Sylvia Rabb. Pet i t ionersr asserted tax l iabi l i ty was then recomputed on a

joint basis since this resulted in lower tax l iabi l i ty.  The Audit  Divis ion

determined that the port ion of the long-term capital  gain which rdas not subject

Lo New York State Personal Income Tax was an i tem of tax preference that was

subject to New York Stat.e minimum income tax. The Audit  Divis ion recomputed

pet i t ioners '  jo in t  cap i ta l  ga in  deduct ion  to  be  $705r918.00 .  Twenty  percent  o f

th is  amount ,  $141,184.00 ,  was  deducted  to  a r r i ve  a t  New York  i tems o f  tax

preference. The Audit  Divis ion made a modif icat ion for al locable expenses

at t r ibu tab le  to  i tems o f  tax  p re fe rence in  accordance w i th  sec t ion  615(c ) (4 )  o f

t h e  T a x  l a w .  S a i d  m o d i f i c a t i o n  a l l o c a t e d  9 1 5 , 3 2 1 . 0 0  o f  t h e  $ 4 1 , I 8 2 . 0 0  o f

in

1 1 '
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al locable expenses, as being attr ibutable to the i tems of tax preference. The

forego ing  resu l ted  in  a  New York  persona l  income tax  o f  $135r308.90 ,  p lus  New

York  rn in imum Lax  o f  $25,465.57 ,  fo r  a  to ta l  add i t iona l  tax  due o f  $1601774.41 .

The Audit  Divis ion then subtracted the New York tax previously paid of

i132,412.00  to  a r r i ve  aL  the  amount  o f  add i t iona l  tax  due o f  $28,362.41 ,  p lus

i n t e r e s t  o f  $ 7 , 1 0 7 . 0 5 ,  f o r  a  t o t a l  o f  $ 3 5 , 4 6 9 . 4 6 .

4. In a let ter dated March 31, L978, the Internal Revenue Service advised

petitioners that an examination of their '1,974 tax returns showed that no change

in the tax reported was required and that their  returns were accepted as f i led.

CONCIUSIONS OF IAI,I

A. That subdivis ion (a) of sect ion 622 of the Tax f ,aw provides in part

tha t  " [ t ]he  New York  min imum taxab le  income o f  a  res ident  ind iv idua l . . . sha l l  be

the  sum o f  the  i tems o f  tax  p re fe rence,  as  descr ibed in  subd iv is ion  (b )  o f  . . . t t

sect ion 622 of the Tax Law.

B. That in conput ing New York minimum taxable income ". . . the term

' i tems of tax preference'  shal l  mean the federal  i tems of tax preference, as

def ined in  the  laws o f  the  Un i ted  Sta tes ,  o f  a  res ident  ind iv idua l . . . fo r  the

t a x a b l e  y e a r  w i t h  . . . r r c e r t a i n  m o d i f i c a L i o n s  ( T a x  l a w  $ 6 2 2 ( b ) ) .

C. That the law in effect.  at  the t ime the payment is received determines

the nature of  the gai .n and the rate of  tax to be appl ied (see Mat ter  of  Richard D.

Rosenblatt  and lguis Rosenblatt ,  State Tax Commission, March 14, 1980; determi-

na t ion  conf i rmed,  Rosenb la t t  v .  New York  S ta te  Tax  Comm. ,  706 Misc .2d  490,

49r)

That the Internal Revenue Code $57 provided, in pert inent part :

57 .  I tems o f  tax  p re fe rence

(a)  In  genera l .  - -  For  purposes  o f  th is  parL ,  the  i - tems o f  tax

D.

"$

pre ference are  - -
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( 9 )  C a p i t a l  g a i n s .  - -

(A) Individuals.  --  In the case of a taxpayer other than a
corporat ion, an amount equal to one-half  of  the amount by which
the net long-term capital  gain exceeds the net short- term
cap i ta l  loss  fo r  the  taxab le  year . "

E .  That .  the  a l te rna t ive  tax  computa t ion  o f  I .R .C.  51201,  i s  so le ly  a

matter of tax computat ion and not a method of computing taxable income or an

i t e m  o f  t a x  p r e f e r e n c e .  A d d i t i o n a l l y ,  I . R . C .  $ 5 7 ( a ) ( 9 ) ( A )  o n l y  i n c l u d e s  a s  a n

item of tax preference that port ion of the capital  gain which is not t reated as

ord inary  income under  I .R .C $1202.

F .  That  pe t i t ioner 's  long  te rm cap i ta l  ga ins  deduct ion  is  an  i tem o f  tax

subject to minimum income tax within the meaning and intent of  I .R.C. 51202,

S 5 7 ( a ) ( 9 ) ( A ) ,  a n d  T a x  L a w  $ 6 2 2 ( b ) .

G. That assuming, without deciding, that the Internal Revenue Service

dec ided  the  i ssues  ra i sed  he re in  by  t he  l e t t e r  no ted  i n  F ind ing  o f  Fac t  "4 " ,

the State Tax Commission is  not  bound by a federal  determinat ion re lat ing to

i ssues  ra ised be fore  i t  (e .g .  Mat te r  o f  Max L .  Petschek  and Chr is t ine  Petschek ,

Sta te  Tax  Commiss ion ,  October  3 ,  1980) .

H. That the pet i t ion of Arthur Rabb and

the Notice of Def ic iency dated l larch 27, 1978

interest as may be lawful ly due.

DATED: Albany, New York STATE

DEC 2 +1982

Sylvia Rabb is hereby denied and

is sustained, together with such

fl( f,,Jf?RESIDENT
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STATE OF NBW YORK

STATE TAX COMMISSION

In  Lhe Mat ter  of  the Pet i t ion
o f

. 
Arthur & Sylvia Rabb

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
r974 .

ATFIDAVIT OF I'IAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Fi.nance, over L8 years of age, and that on
the 14th day of January, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Arthur & Sy1via Rabb, the pet i t ioners in the within
proceedin$, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur & Sylvia Rabb
5702 Mela leuca Dr .
Tamarac ,  FL  33330

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  unde i  the  exc lus ive  care  and cus tody  o f
the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  January ,  1983.

.:l l:: i.:

l;'l 4

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address



sst
9 l D m
o  { o

fHg
sfr
3 €:= . <
8 0 .

€ ' *

{
x

!
!
FI

t-o
ID
c
n

r
@ O
>{
z>
< {r m
Vo
r5
- I
Nb
N{

LO
Yr\
loo=
s

FF"F.=-s-t

ffi+

$
$3""J
b"

P
Fl
f+

n
*-,

=  F : d
< 0 r  t u

H .
O)

\.|
i<
o

ID

o

7i'

H .
H
F
o

H
Fr
(Jr
5
(.'l

Y ^ \: - \s



:tHllt
;?p g:
,Nhpq. 

I

tr
rNiilt

r-: ut )>
p  - t B
E  o r t
p r  N i f
I-J G
9 , E F J
oo

? n
hq p,
f P c no<

t r l -
t " r O  (
ui 9, P-
(, 0,
@ U
o F J  r 0. ! ,

tt
tt

g
Ft"

i



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Arthur & Sylvia Rabb A- ,/, /: ,- t /
1+-+Horr*i+ge-Larre u' / L'u<' 4'z'/Z/4/i(2 '/)t

' O1d'BreekviJ'}e-r-Nt*,+4*5 fttfrr/r ra. i*f 
VZ,-sa

D e a r  M r .  &  M r s .  R a b b :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths fron the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Joyce T. Gwadz
Dow, Lohnes & Albertson
7225 Connect.icut Ave.
Washington, DC 20036
Taxing Bureau's Representat ive



STATE OF NEI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARTHUR RABB and SYIVIA RABB

for Redeterminat i-on of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 7974.

DECISION

Peti t ioners, Arthur Rabb and Sylvia Rabb, 17 Meadow Ridge Lane, 01d

Brookv i l le ,  New York  11545,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax law for the

year 7974 (Fi le No. 27972).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the StaLe Tax Commission, Two l ]or ld Trade Center,  New York, New

York ,  on  June 16 ,  1981 a t  10 :45  A.M.  Pet i t . ioners  appeared by  Dow,  Lohnes &

Alber tson (Joyce T .  Gwadz,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( W i l l i a m  F o x ,  E s q . ,  o f  c o u n s e t ) .

ISSI]E

Whether the long-term capital  gain real ized on a sale of stock in 1974

aris ing from a conLract entered into on January 11, 1966 with subsequent

amendments is an i tem of tax preference subject to New York State minimum

income tax.

FINDINGS OF FACT

1. On January 11, 1966, pet i t ioner Arthur Rabb entered into an agreement

with Cox Broadcast ing Corporat ion ("Cox") under which Cox had the opt ion to buy

and Arthur Rabb had the opt ion to sel l  Arthur Rabb's stock in United Technical

Publ icat ions, Inc. The date for exercising the foregoing opt ions was extended
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by subsequent agreements. On December 30, 1974 Arthur Rabb sold his stock in

United Technical Publications, Inc. pursuant to the contract dated January 11,

1966.

2. Pet i t ioners, Arthur Rabb and Sylvia Rabb, f i led separately on a New

York State Combined Income Tax Return for I974. 0n this return pet i t . ioners

reported the sale of stock in United Technical  Publ icat ions, Inc. for

$ 1 , 8 6 0 , 0 0 0 . 0 0 .  T h i s  r e s u l t e d  i n  a  g a i n  o f  $ 1 , 8 5 9 , 3 3 9 . 0 0  s u b j e c t  t o  c a p i t a l

gains treatment.  Pet i t ioners determined the amount of tax due ut i l iz ing Lhe

alternat ive tax provided for by sect ion 7207 of the Internal Revenue Code as i t

then existed. No mi-nimum tax return was f i led.

3 .  0n  March  27 ,  1978 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

accompanied by an explanatory Statement of Audit  Changes, 0n the Statement of

Audit  Changes, the Audit  Divis ion concluded that s ince separate returns were

f i led, separate computat ions of gains and losses had to be computed for each

pet iLioner.  The Audit  Divis ionrs compuLations resulted in a long-term capital

ga in  o f  i72A,932.00  fo r  Ar thur  Rabb and a  long- te rm cap i ta l  loss  o f  $500.00  fo r

Sylvia Rabb. Pet i t ioners'  asserted tax l iabi l i ty was Lhen reconputed on a

joint basis since this resulted in lower tax l iabi l i ty.  The Audit  Divis ion

determined that the port ion of the long-term capital  gain which was not subject

to New York State Personal Income Tax was an i tem of tax preference that was

subject to New York State minimum income tax. The Audit  Divis ion recomputed

pet i t ioners '  jo in t  cap i ta l  ga in  deduct ion  to  be  $705,918.00 .  Twenty  percent  o f

th is  amount ,  $141,184.00 ,  v /as  deducted  to  a r r i ve  a t  New York  i tems o f  tax

preference. The Audit  Divis ion made a modif icat ion for al locable expenses

attr ibutable to i tems of tax preference in accordance with sect ion 6L5(c)(4) of

the  Tax  law.  Sa id  mod i f i ca t ion  a l loca ted  $15,321.00  o f  the  $41,782.00  o f
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al locable expenses, as being attr ibutable to the i tems of tax preference. The

forego ing  resu l ted  in  a  New York  persona l  income tax  o f  $135,308.90 ,  p lus  New

Y o r k  m i n i m u m  t a x  o f  $ 2 5 , 4 6 5 . 5 1 ,  f o r  a  t o t a l  a d d i t i o n a l  t a x  d u e  o f  $ 1 6 0 , 7 7 4 . 4 I .

The Audit  Divis ion then subtracted the New York tax previously paid of

$132,412.00  to  a r r i ve  a t  the  amount  o f  add i t . iona l  tax  due o f  $28,362.41 ,  p lus

i n t e r e s t  o f  $ 7 , 1 0 7 . 0 5 ,  f o r  a  t o L a l  o f  $ 3 5 , 4 6 9 . 4 6 .

4 .  In  a  le t te r  da ted  March  31 ,  1978,  the  In te rna l  Revenue Serv ice  adv ised

pet i t ioners that an examinat ion of their  7974 tax reLurns showed that no change

in the tax reported was required and that their  returns were accepted as f i led.

CONCTUSIONS OT tAI,{

A. That subdivis ion (a) of sect ion 622 of the Tax Law provides in part

tha t r r [ t ]he  New York  min imum taxab le  income o f  a  res ident  ind iv idua l . . . sha l l  be

the  sum o f  the  i tems o f  tax  p re fe rence,  as  descr ibed in  subd iv is ion  (b )  o f  . . . "

sect ion 622 of the Tax Law.

B. That in computing New York minimum taxable income ". . . the term

' i tems o f  tax  p re fe rence '  sha l l  mean the  federa l  i tems o f  tax  p re fe rence,  as

def ined in  the  laws o f  the  Un i ted  Sta tes ,  o f  a  res ident  ind iv idua l . . . fo r  the

taxable year with .  .  .  "  certain modif icat ions (Tax Law 5622(b)).

C. That the law in effect at  the t ime the payment is received determines

t h e n a t u r e o f t h e g a i n a n d t h e r a t e o f t a x t o b e a p p l i e d ( " e " @

Rosenblatt  and Louis Rosenblatt ,  State Tax Commission, March 14, 1980; determi-

na t ion  conf i rmed,  Rosenb la t t  v .  New York  S ta te  Tax  Cornar ,  106 Misc .2d ,490,

4 9 1 )

D. That the Internal Revenue Code $57 provided, in pert inent part :

"$ 57. f terns of tax preference

(a)  In  genera l .  - -  For  purposes  o f  th is  par t ,  the  i tems o f  tax
pre ference are  - -
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( 9 )  C a p i t a l  g a i n s .  - -

(A) Individuals.  --  In the case of a taxpayer other than a
corporat ion, an amount equal to one-half  of  the amount by which
the net long-term capital  gain exceeds the net short- term
cap i ta l  loss  fo r  the  taxab le  year . t '

B .  That  the  a l te rna t ive  tax  computa t ion  o f  I .R .C.  S1201,  i s  so le ly  a

matter of tax computat ion and not a method of computing taxable income or an

i tem o f  tax  p re fe rence.  Add i t iona l l y ,  I .R .C.  $57(a) (9 ) (A)  on ly  inc ludes  as  an

item of tax preference that port ion of the capiLal gain which is not t reated as

ord inary  income under  I .R .C $1202.

F. That pet i t ioner 's long term capital  gains deduct ion is an i tem of Lax

subject to minimum income tax within the meaning and intent of  I .R.C. 51202,

$ 5 7 ( a ) ( 9 ) ( A ) ,  a n d  T a x  I . a w  5 6 2 2 ( b ) .

G. That assuming, without deciding, that the fnternal Revenue Service

dec ided the  issues  ra ised here in  by  the  le t te r  no ted  in  F ind ing  o f  Fac t  "4" ,

the State Tax Commission is not bound by a federal  determinat ion relat ing to

issues  ra ised be fore  i t  (e .g .  Mat te r  o f  Max L .  Petschek  and Chr is t ine  Petschek ,

Sta te  Tax  Commiss ion ,  0c tober  3 ,  1980) .

H. That the petition of Arthur Rabb and Sylvia Rabb is hereby denied and

the Notice of Def ic iency dated March 27, 1978 is sustained, together with such

interest as may be lawful ly due.

DATED: Albany, -New York

A.t  lP r




