
STATE OF NEW YORK

STATE TAX COI"IMISSTON

In the Matter of the Pet i t ion
o f

James R. Prudencio

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 6 .

AIFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon James R. Prudencio, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

James R. Prudencio
Ave. de las Fuentes 280-3
Pedrega l  de  San Ange l ,  MEXICO 20 D.F .

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t . i t ioner .

that the said aQdressee is the pet i t ioner
forth on said w,fapper is the last known address

Sworn to before me this
L6 th  day  o f  Ju ly ,  1982.



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James R. Prudencio

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of JuIy,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard Wald the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Bernard Wald
Wald & Wald
500 Fif th Ave.
New York, NY 10036

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pe/ i t ioner.

the representative
said wrapper is the

Sworn to before me this
1.6th day of July,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  16,  7982

James R. Prudencio
Ave. de las Tuentes 280-3
Pedrega l  de  San Ange l ,  MEXIC0 20 D.F .

Dear  Mr .  Prudenc io :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the Stat.e of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bernard Wald
I{ald & Wald
500 Fif th Ave.
New York, NY 10036
Taxing Bureau' s Represent.aLive



STATE OF NBId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES R. PRUDENCIO

for Redeterminat i-on of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax law and New York
City Personal Income Tax under Art ic le 30 of
the Tax Law for the Year 1976,

1 .  0n  January  23 ,  1978,  pe t i t ioner ,  James

Consuela Prudencio, f i led a I976 New York State

combined return on which claimed thaL they were

City residents for eight.  months. They sought a

DECISION

Pet i t ioner ,  James R.  Prudenc io ,  Ave.  de  las  Fuentes  280-3 ,  Pedrega l  de

san Anger ,  Mex icor  20 ,  D.F . ,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of New York State personal income tax under Art ic le

22 of the Tax Law and New York City personal income Lax under Art ic le 30 of

the Tax Law for the year 1976 (Fi le No. 26562).

A formal hearing was held before Jul ius Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two hlor ld Trade Center,  New York City,

New York ,  on  December  11 ,  1981 a t  9 :15  A.M.  Pet i t ioner  appeared by  Bernard

l ' /ard, Esq. The Audit  Divis ion appeared by Paur B. coburn, Esq. (samuel J.

Freund,  Esq.  o f  counse l ) .

ISSI]E

Idhether pet i t ioner was l iable for income tax as a resident for the ent ire

year  1976.

FINDINGS OF FACT

R.  Prudenc io ,  and h is  w i fe ,

and New York City resident

New York State and New York

re fund o f  5560.20 .
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2. 0n August 1, 1978 the Audit Division issued a Statement of Audit

Changes against. peti t ioner and his wife proposing addit ional income tax for

the year L976 on the grounds that a taxpayer did not change domicile solely

by going abroad as a condition of employment and that a new domicile must. be

established. As petit ioner and his wife were cit izens of the United States

and deened domici l iaries of New York for the entire year (1,976), income from

all sources for said year was held to be t.axable. Exemption under section 911

of the Internal Revenue Code, standard deduction and exemption credit were

allowed at 100 percent rather than on the 8/12 basis as no change of residence

was considered as having taken p1ace. Accordingly a Notice of Deficiency rl 'as

issued against James R. Prudencio on November 28, 197B in the amount of

$3 ,104 .00  p lus  i n te res t  o t  9427 .99 .

3. James R. Prudencio was born in Bolivia. He was an economist with

Engelhard Minerals and Chemicals Corp. He resided at Forest Hil1s, New York.

0n September 3, 1976 he applied for a visa t.o enter Mexico to work for Phibro

Mexico, a division of Engelhard. He traveled under a Bolivian passporL. His

nationali ty was l isted as Bolivian. He I 'recoveredrr his Bolivian nationali ty

on Apri l  6, 1.977 according to his passport. 0n January 261 1978 he fonnally

renounced his United State nationali ty. The cert i f icate of loss of nationali ty

st.ated that he resided in the United SLates from 1958 to 7976 and acquired

United States nationali ty by virtue of natural ization on October 19, 1977 at

the Eastern Distr ict of New York, New York.

4. In 1976, petit ioner rented a residence in Mexico and the fol lowing

year purchased one. He was advised by his attorney to wait a year when he

became a bona f ide Mexican resident before giving up his United States

cit izenship so that he could exclude some income for 7976 and more for 1977.
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wi l l  Lhink about i t ,  but I  st i l l

f i led a United States income tax

intend to give up my

re turn  in  1977.

coNclusloNs oF tAId

A. That the Personal Income Tax inposed by Art ic le 30 of the Tax Law is

by i ts own terms t ied into and contains essent ial ly the same provisions as

Art ic le 22 of the Tax law. Therefore, in addressing the issues presented

herein, unless otherwise specif ied al l  references to part icular sect ions of

Art ic le 22 shal l  be deemed references (thought unci ted) to the corresponding

sec t ions  o f  Ar t i c le  30 .

B. That a donici le is the place which an individual intends to be his

permanent home and the place to which he intends to return whenever he nay be

absent .  [20  NYCRR 102.2(d) (1 ) ] .  A  dorn ic i le  once es tab l i shed cont inues  un t i l

the person in question moves to a new location with the bona fide intention

of making his fixed and permanent home there. The burden is upon any person

assert ing a change of domici le to show that the necessary i .ntent ions existed.

[20 ]sYCRR 102.2(d)(2)] .  The evidence must be clear and convincing to establ ish

required intent ion to effect a change in domici le (Matter of  Newcomb, 192 N.Y.

238).

C. That al though the pet i t ioner,  James R. Prudencio, physical ly moved to

Mexico, he fai led to show that he establ ished a new domici le in 1976 within

the meaning and intent of  20 NYCRR 102.2(d)(2).  Therefore, he was domici led

in New York State for the tax year 1976.

D. That pet i t ioner,  Janes R. Prudencio, being a New York domici l iary,

maintained a permanent place of abode in New York State for part of 1976 and

spent more than thir ty days in New York in said year.  Therefore, pet i t ioner
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was a resident of New York State for income tax purposes in L976, within the

meani.ng and intent of  sect ion 605(a) of the Tax law.

E. That the pet i t ion of James R. Prudencio is denied and the Not ice

of Def ic iency issued on November 28, 1978 is sust.ained, together with such

interest as may be lawful ly owing.

DATED: Albany, New York

JUL 1 6 1982
STATE TAX COMMISSION


