
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Simon Presant

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
r971.  .

AFFIDAV]T OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Simon Presant,  the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Simon Presant
507 St .  Andrews Rd.
Hol l1nuood, Fl

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l1 th day of  June,  1982.

that the said
forth on said

addressee i s  the pet i t ioner
s the last known address\4rappet/A



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Simon Presant
AI'FIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art icle 22 of the Tax Law for the Year
797'1,

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the l1th day of June, 1982, he served the within not ice of Decision by
cert . i f ied mai l  upon Howard B. Presant the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Hor+ard B. Presant
55  l iber ty  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn t .o before me this
l l th  day  o f  June,  7982.

I
/' t'C
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

June 11, 7982

Simon Presant
507 St .  Andrews Rd.
Hol lywood, FL

Dear  Mr .  Presant :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 12227
Phone i f  (518)  457-2a7A

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Hor,'iard B. Presant
55 L iber ty  St .
New York, NY 10005
Taxing Bureau's Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SIMON PRESANT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Ariuj-cl.e 22
of  the  Tax  Law fo r  the  Year  1971.

1 .  Pe t i t i one r ,  S imon  P resan t ,  r ece i ved  h i s  f i r s t

Yo rk  S ta te  t ax ing  au tho r i t i es ,  w i t h  respec t  t o  h i s  1971

re tu rn ,  i n  a  l e t t e r  da ted  Augus t  19 ,  1974 .  The  l e t t e r

Pe t i t i one r ,  S imon  P resan t ,  507  S t .  And rews  Road ,  Ho l l 5 rwood ,  F lo r i da ,  f i l ed

a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal  income

tax under Ar t . ic le  22 of  the Tax law for  Lhe year  1977 (Fi le  No.  15907).

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Cornmission, Two l{or ld Trade Center,

New York ,  New York ,  on  September  28 ,  7977 a t  9 :15  A.M.  Pet i t ioner  appeared by

Howard  B.  Presant ,  Esq.  The Aud i t  D iv is ion  appeared by  Peter  c ro t ty ,  Esq.

( W i l l i a m  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether  pet i t ioner  was mai led a t imely Not . ice of  Def ic iency for

pe rsona l  i ncome tax  f o r  1971  and ,  i f  so ,  whe the r  i t  was  ma i l ed  t o  h i s  l as t

known  add ress .

I I .  Whether  the State Tax Commission has jur isd ic t i .on to rev iew the

pe t i t i on  o f  S imon  P resan t .

FINDINGS OF FACT

DECISION

communication from New

New York State tax

informed pet i t ioner  that
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the taxing authori t ies had no record of receiving his 1971 New York State

return. The let ter was addressed to ' r40 Curely Street,  Long Beach, New York."

Pet i t ioner responded to said let ter on September 3, 7974 encLosing a copy of

the  1971 re tu rn  da ted  June 15 ,  1972.

2. Pet i t ioner l^tas mai led a Not ice of Def ic iency for 1971 by cert i f ied

nai- I  on March 31, 1975. The Notice was addressed to 1528 Rodman Street,

Hol l5nrood, Flor ida, that being the address noted on pet i t ioner 's 1973 New York

nonresident tax return. No pr ior correspondence had been had as to any i tems

of income or deduct ions with respect to pet i t ioner 's 1971 return.

3. Subsequent to the f i l ing of his 1973 return, but before the mai l ing of

the Not. ice of Def ic iency, pet i t ioner moved from 1528 Rodman Street,  Hol lywood,

Flor ida, to 507 St.  Andrews Road, Hol lywood, Flor ida. Pet i t ioner not i f ied the

Post Off ice to forward his mai l  to the new address.

4 .  Pet i t . ioner rs  Not ice  o f  Def ic iency ,  ma i led  to  1528 Rodman St ree t ,

Hol lywood, Flor ida, v/as not forwarded to his new address. The Post 0ff ice

reLurned the envelope, marked t 'unclaimed" and I ' return to sender from Hol l1n,rood,

Flor ida" with the Not ice to the New York State Tax Commission. Said envelope

was postmarked March 31, L975, and was labeled cert i f iecl  No. 28393.

5. After SepLember 18, 7975, pet i t i .oner,  received a let ter of  that date

from the State Tax Commission addressed to "40 Curley (sic) Street,  Long Brach

( s i c ) ,  N e w  Y o r k " ,  w i t h  r e s p e c t  t o  a  r e v i e w  o f  h i s  1 9 7 1 , 7 9 7 2 ,  a n d  1 9 7 3  t a x

returns.

6. Pet i t ioner received not i f icat ion of the NoLice of Def ic iency short ly

after October,  1975, when the Tax Commission remai led a Not ice and Demand to

507 St.  Andrews Road, Hol lywood, Flor ida. Said not ice was previously addressed

to 1528 Rodman Street.  No Notice of Def ic iency was received by pet i t ioner

within the ninety-day period subsequent to March 31, 1975.
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7.  Pet i t ioner  f i led a pet i t ion in  response to the Not ice and Demand

assert ing that  no Not ice of  Def ic iency was sent  to  h is  last  known address and

that  the statute of  l imi tat ions therefor  had expi red.

B.  Pet i t ioner  a lso contended that  the Audi t  Div is ion must  prove thaL the

No t i ce  o f  De f i c i ency  was  sen t  by  ce r t i f i ed  ma i l .  The  Tax  Depar tmen t ' s  pos ta l

l i s t i ng  shee t ,  da ted  March  31 ,  1975 ,  showed  tha t  an  enve lope ,  add ressed  to

pe t ' i t i one r  a t  1528  Rodman  S t ree t ,  Ho l l ywood ,  F lo r i da ,  was  ma i l ed  " ce r t i f i ed "

and  tha t  t he  yea r  1971  was  l i s t ed .

9-  Pet i t ioner 's  7974 tax  re tu rn ,  f i l ed  a f te r  the  mai l ing  o f  the  March  31 ,

1975 Not. ice of Def ic iency, showed an address of 507 St.  Andrews Road, Hol lywood,

F lo r ida .

10. Pet i t ioner test i f ied that he did not not i - fy the New York Tax Department

or the Income Tax Bureau of his change of address when he moved from 1528

Rodman St ree t ,  Ho l lywood,  F lo r ida .

CONCLUSIONS OF I,AW

A. That  pet i t ioner 's  correspondence wi th the State Tax Commission,  which

did not  c lear ly  ind i -cate a change of  address,  was insuf f ic ient  to  const i tu te

not ice (wi th in the meaning of  sect ion 691(b)  of  the Tax Law) to the Tax Commission

of  any change in pet i t ioner 's  address,  subsequent  to the f i l ing of  h is  1973 New

York nonresident  tax return.

B.  That  the Not ice of  Def ic iency mai led to pet i t ioner  Simon Presant  by

ce r t i f i ed  ma i l  on  March  31 ,  1975 ,  was  p rope r l y  and  t i r ne l y  ma i l ed  t o  h i s  l as t

known address at  7528 Rodman Street ,  Hol lywood,  F lor ida;  therefore,  th is  was

pet i t ioner 's  last  known address wi th in the meaning and intent  of  secLion 691(b)

of  the Tax Law.
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C. That the pet i t ion of Simon Presant was not f i led within the ninety

days  prov ided fo r  by  sec t ions  681(b)  and 689(b)  o f  the  Tax  Law;  there fore ,  the

State Tax Commission lacks jur isdict ion to review the Not ice of Def ic iency

issued March  31 ,  1975;  there fore ,  sa id  Not ice  is  sus ta ined.

DATED: Albany, New York

JUN 1 I i982 /

STATE TAX COMMISSION

IDENT


