
STATB 0F NELT YORK

STATE TAX COMMISSION

fn the Matter of the
o f

Richard R. & Dorothv

Peti t ion

H. Popham
AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r 9 7 4 .

State of  Ner+ York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 26th day of  February,  1982,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Richard R.  & Dorothy H.  Popham, the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

Richard R.  & Dorothy H.  Popham
88 Stonebr idge Rd.
Wi l t on ,  CT

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i l i one r .

Sworn to before me th is
26th day of  February,  1982.

that  the said addressee
fo r th  on  sa id  w rappe r  i s

i s  the  pe t i t i
the last kno

oner
wn address
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Richard R.  & Dorothy H.  Popham
Atr'FIDAVIT OF MILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
197 4

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 26th day of  February,  7982,  he served the wi th in noLice of  Decis ion by
cer t i f ied mai l  upon Pierce J.  Weston the representat ive of  the pet i t ioner  in
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

Pierce  J .  Weston
353 Lexington Ave.
New York ,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That  deponent  fur ther  says thaL the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  Lhe
last  known address of  the representat ive of  the pet i t ioner .

fr.
\ \

Sworn to before me this
25Lh day of February, 7982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 26, 1982

Richard R.  & Dorothy H.  Popham
88 Stonebr idge Rd.
Wi l t on ,  CT

Dear  Mr .  &  Mrs .  Popham:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be insLi tuted under
Art ic le  7B of  the Civ i l  Pract ice laws and Ru1es,  and must  be commenced in the
Supreme Court. of the State of New York, A1bany County, r+ithin 4 months from the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis i -on mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commissioner  and Counsel
Albany,  New York 12227
Phone 1 i  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
P ierce  J .  l {es ton
353 Lexington Ave.
New York, NY 10016
Taxing Bureau' s Representat ive
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STATE 0F NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD R. POPHAM and D0ROTIIY H. POPHAI.I

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art . ic le 22
of the Tax Law for the Year 1974.

DECISION

Peti t ioners, Richard R. Popham and Dorothy H. Popham, 88 Stonebridge Road,

Wil ton, Connect icut,  f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Article 22 of the Tax Law for the year

1 9 7 4  ( r i l e  N o .  2 5 8 5 5 ) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  9 ,  1981 a t  9 :15  A.M.  Pet iL ioner ,  R ichard  R.  Popham,  appeared

with Pierce J.  Weston, CPA. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  ( I rw in  Levy ,  Esq. .  ,  o f  counse l ) .

ISSI.]E

ldhether days worked at pet i t ioners'  home in Connect icut const i tuted days

worked without New York State for the purpose of al locat ing pet i t ioner Richard R.

Pophamrs salary income to sources within and without New York State.

FINDINGS OF FACT

1. Pet i t ioners, Richard R. Popham and Dorothy H. Popham, t imely f i led a

New York State Income Tax Nonresident Return for the vear 1974 whereon Richard

Popham (hereinafter pet i t ioner) c laimed an al locat ion of his salary income to

sources within and without New York State.

R .
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2. 0n November 23, 1976 the Audit  Divis ion issued a Statenent of Audit

Changes wherein an adjustment was made disal lowing 47 days from pet i t ionerrs

total  days claimed as having been worked outside New York State, s ince such

days were worked at his Connect icut residence. Accordingly,  a Not ice of

Def ic iency  was issued aga ins t  pe t i t ioners  on  March  30 ,  1979 asser t ing  add i t iona l

persona l  income tax  o f  $1rL42.22 ,  p lus  in te res t  o f  $383.84 ,  fo r  a  to ta l  due o f

$1 ,526.06 .  Such no t ice  was t ime ly  i ssued s ince  on  October  19 ,  1977 pe t i t ioners

executed a Consent Fixing Period of Limitat ion Upon Assessment of Personal

Income Taxes  to  Apr i l  15 ,  7979.

3. During 7974 pet i t ioner was President of Laramore, Douglass & Popham of

N.Y. ,  Inc . ,  a  consu l t ing  eng ineer ing  f i rm engaged in  the  bus iness  o f  p lann ing ,

designing and managing construct ion of electr ic power faci l i t ies.

4. One of pet i t ionerts ma,jor dut ies consisted of wri t ing reports which

were vi tal  to the success of Lhe f i rm. Such reports required a technical  and

economic expert ise and a substant ial  creat ive l i terary effort .  Pet i t ioner

maintained that.  in order for him to complete these reports,  i t  was essent ial

for him to have "peace and quieLtr.  Accordingly,  his report  wri t ing was done at

his Connect icut residence where such condit ions existed.

CONCLUSIONS OF LAW

A. That with respect to the earnings of nonresident employees and off icers

any al lowance claimed for days worked outside of the State must be based upon

the performance of services which of necessity --  as dist inguished from convenience

-- obl igate the employee to out-of-state dut ies in the service of his employer.

(20  NycRR 131.16)

Pet i t ioner 's  need fo r  a  peacefu l ,  qu ie t  se t t ing  to  comple te  h is

described dut ies is wel l  understood. However,  s ince such sett ings invariably
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exist  within the State of New York, i t  cannot be construed that pet i t ioner was

obl igated out of his employer 's necessity to perform such dut ies at his Connect icut

res idence.  Accord ing ly ,  s ince  such du t ies  were  per fo rmed a t  pe t . i t ioner 's

residence for his own convenience, those days worked at his residence do not

const i tute days worked without New York State for salary al locat ion purposes

within the meaning and intent of section 632(c) of the Tax Law and 20 NYCRR

1 3 1 .  1 6 .

B. That the pet i t ion of Richard R. Popham and Dorothy H. Popham is denied

and the Not ice of Def ic iency dated March 30, 1979 is sustained, together with

such addiLional interest as

DATED: Albany, New York

may be lawful ow lng .

TE TAx COMMISSION

FIB 2 6 19Ba k
IDENT


