
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

JMES R. PETERSON and CARMEN C. PETERSON

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic les
22 and 30 of the Tax Law for the Year 1976.

DECISION

Pet . i t ioners ,  James R.  Peterson and Carmen C.  Peterson,  265 R ivers ide

Dr ive '  Apt .  7D,  New York ,  New York  10025,  f i led  a  pe t i t ion  fo r  redeterminat ion

of a def ic iency or for refund of New York State personal income tax under

Art ic le 22 of the Tax Law and New York City personal income tax under Art ic le

30 of the Tax Law for the year 1976 (Fi fe No. 27658).

A smalI  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  41  1981 a t  9 :00  A.M.  Pet i t ioners  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (James F .  Mor r is ,  Esq. ,  o f

counse l )  .

ISSUES

I .  I {he ther  pe t i t ioner  Carmen C.  Petersonrs  ac t iv i t ies  as  a  s inger  and

ac t ress  were  engaged in  fo r  p ro f i t .

I I .  Whether expenses claimed with respect to said act iv i t ies are properly

deduct ible as ordinary and necessary expenses paid or incurred in carrying on a

t rade or  bus iness .

FINDINGS OF FACT

1.  Pet i t ioners ,  James R.  Peterson and Carmen C.  Peterson,  t ime ly  f i led  a

combined New York State Income Tax Resident Return (with New York City personal
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income tax) for the year 7976, wherein Carmen C. PeLerson (hereinafter pet i t ioner)

claimed business expenses of $6 1542.00 incurred in connecLion with her occupat i .on

descr ibed as  "s inger -ac t ressr ' .  Gross  income der ived  by  pe t i t ioner  f rom sa id

occupat ion  was $21299.00 .

2 .  On September  28 ,7978,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes,  where in  i t  d isa l towed $41243.00  o f  bus iness  expenses  c la imed by  pe t i t ioner .

(Such amount represent ing the port ion of expenses claimed which were in excess

of  income repor ted . )  Grounds fo r  sa id  d isa l lowance were  tha t  " Ie ]xpenses  incur red

in increasing prest ige and establ ishing professional reputat ion ( for wife) are

non-deduct ib le  persona l  expenses . "  Accord ing ly ,  on  March  5 ,  L979,  separa te

not ices of def ic iency were issued for New York State and New York City purposes.

One asser ted  add i t , iona l  New York  S ta te  persona l  income tax  o f  $435.12 ,  p lus

in te res t  o f  $75.84 ,  fo r  a  to ta l  due o f  $510.96 .  The second such no t ice  asser ted

add i t iona l  New York  C i ty  persona l  income tax  o f  $131.06 ,  p lus  in te res t  o f

$ 2 2 . 8 5 ,  f o r  a  t o t a l  d u e  o f  $ 1 5 3 . 9 1 .

3. The expenses aL issue were claimed as miscel laneous deduct ions and

breakdown as fol lows:

Deduct ion Amount Claimed

Voice  lessons
Voice and drama coachings,

audit ion and accompanistst  fees
Voice studio and off ice
Drama and dance classes
Agentst fees
Music and plays
Unreimbursed travel,  lodging and

food expenses
Telephone and telephone answering
Costumes and make-up
Photography, pr int ing, suppl ies

and postage
Misce l laneous ( t i cke ts ,

entertainment,  etc.  )
To ta l

$ ses

425
7 ,723

282
139
267

917
583

1 ,024

275

912
56,s42
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substant iat ion of the aforestated deduct ions is not at  issue herein.
4'  Pet i t ioner contended that her singing and act ing act iv i t ies were

engaged in with the object ive of making a prof i t .  and that her craimed expenses
were ordinary'  necessary, v i tal  and usual to her occupat ion.

5 '  Pet i t ioner graduated from the Juirr iard schoor of Music in
Bachelor of Music degree. subsequentry,  she spent a year at Memphis
universi ty as a graduate assistant in the 'pera Theatre Department.

6'  Pet i t ioner commenced her singing and act ing career in 1973.

b a c k e r ' s  a u d i t i o n s .

o f fe r  no  d i rec t

since they give an

1969 w i th  a

Sta te

She has
never treated said career as a matter of  hobby or recreat ion.

7 '  Pet i t ioner is a member of Actors Equity Associat ion, American Federat ion
of relevision and Radio Art ists and the screen Actors Gui ld.

8'  s ince 7973' pet i t ioner has devoted her ful l  t ime to the pursuit  of
singing and act ing engagements. During t imes she was not actuarry working, she
was act ively pursuing work and studying with dist inguished voice and act ing
teachers '  Pet i t ioner pursued work by "making rounds,,  to distr ibute her photo
resume to cast ing directors and other individuals act ive in the business.

9 '  Pet i t ioner has been represented by some of the most prominent agents
in the f ie ld '  r t  was necessary to have an agent to secure audit ions. she has
unsuccessful ly been audit ioned for "West Side Story,, ,  , rThe King and f , ,  and other
outstanding musical  revivals of the past.  Acceptance for such rores would have
produced substant ial  earnings.

10'  Pet i t ioner has act ively pursued roles in such high paying product ions
as Broadway shows, commercials and soap operas.

11. Pet i t ioner has appeared in showcase product i_ons and
such product ions, which are usuar in the theatr icar business,

compensat ion, but rather they offer real  future possibi i - i t ies
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actor the opportuniLy to be seen by producers and prospect ive f inancial  backers

o f  theat r i ca l  p roduc t ions .

72. During 1976, pet i t ioner appeared in a backer 's audit ion for the show

"Mandragala".  Addit ional ly,  she has appeared in four other product ions during

7 9 7 6 .

13 .  Pet i t ioner  has  sus ta ined losses  f rom her  s ing ing  and ac t ing  ac t iv i t ies

from 1973 through 1978. Taxable year 1979 was a breakeven year and in 1980

pet i t ioner ts  ac t i v i t ies  p roduced a  smal l  p ro f i t .

14. To date pet i t ioner has appeared in several  soap operas, commercials

and f i lms .

CONCI,USIONS OF tAW

A. That the Personal fncome Tax imposed by Art ic le 30 of the Tax Law is

by i ts own terms t ied into and contains essent ial ly the same provisions as

Art ic le 22 of the Tax law. Therefore, in addressing the issues presented herein,

un less  o therw ise  spec i f ied ,  a I l  re fe rences  to  par t i cu la r  sec t ions  o f  Ar t i c le

22 s}: .aLl  be deemed references to the corresponding sect ions of Art ic le 30.

B. That Internal Revenue Code sect ion 183(d) provides in pert inent part

tha t :

"Presumption. --  I f  the gross income derived from an act iv i ty
for 2 or more of the taxable years in the period of 5 consecut ive
taxable years which ends with the taxable year exceeds the deduct ions
attr ibutable to such act iv i ty then, unless the Secretary establ ishes
to Lhe contrary, such act iv i ty shal l  be presumed for purposes of this
chapter for such taxable year to be an act iv i ty engaged in for
p r o f  i t .  r r

Sect ion 183(d) provides cr i ter ia for forming a presumption that an

act iv i ty I .Jas engaged in for prof i t .  I t  does noL, however,  provide cr i ter ia for

a converse presumption. Accordingly,  sect ion 183(d) may not be used as authori ty

for determining that an act iv i ty was not engaged in for prof i t .
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C. That Internal Revenue Code sect ion 183(c) def ines an "act iv i ty not

engaged in  fo r  p ro f i t "  as :

"any act iv i ty other than one with respect to which deduct ions
are al lowable for the taxable year under sect ion 162 or under paragraph
( f )  o r  (2 )  o f  sec t ion  272. "

D. That Internal Revenue Code sect ion 762(a) provides in pert inent part

tha t  w i th  respec t  to  t rade or  bus iness  expenses :

"There shal l  be al lowed as a deduct ion al l  the ordinary and
neces$ary expenses paid or incurred during the taxable year in
carrying on any trade or business. "

E. That pet i t ioner 's business expenses attr ibutable to her singing and

act ing act iv i tes were clear ly ordinary and necessary for the product ion of

income and usual to the nature of her business. Such expenses were not direct ly

incurred for the purpose of increasing presLi-ge or establ ishing her professional

reputa t ion .  Such benef i t s  a re  rea l i zed  when pe t i t ioner 's  p r imary  goa l  o f

rea l i z ing  a  p ro f i t  i s  a t . ta ined.  Accord ing ly ,  s ince  pe t i t ioner 's  c la imed

business expenses are al lowable under Internal Revenue Code Sect ion 162, her

act iv i t ies are deemed to have been engaged in for prof i t  dur ing taxable year

7976, within the meaning and intent of  fnternal Revenue Code sect ion tS3(c).

F. That the pet i t ion of James R. Peterson and Carmen C. Peterson is

granted and the not ices of def ic iency dated March 5, 1979 axe hereby cancel led.

DATED: Albany, New York STATE TAX COMMISSI

FEB 1 B 1983



STATE OF NEW YORK

STATE TAX COMMISSION

In  the MaLLer of  the Pet i t ion
o f

James  R .  Pe te rson
and  Carmen  C .  Pe te rson Atr'FIDAVIT OF MAITING

for Redeterninat ion of a Def ic iency or a Revision
of a Det.ermination or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Y e a r  1 9 7 6 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of February, 1983, he served the within not ice of 690 & 1312 by
cert i f ied mai l  upon James R. Peterson,and Carmen C. Peterson the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

James R.  Peterson
and Carmen C. Peterson
265 Riverside Dr .  ,  l fTD
New York, NY 10025

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  February ,  1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

r i i , i I I iRrZED rn

5,#lli,il'i;;'^,,r
ADJVIINISTER
TO TAX I,A!Y



STA,TE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  18 ,  1983

James R. Peterson
and Carmen C. Peterson
265 Riverside Dr .  ,  ! f7D
New York, NY 10025

D e a r  M r .  & M r s .  P e t e r s o n :

Please take not ice of the 690 & 1312 of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at Lhe administrat ive leve1.
Pursuant to sect ion(s) 4 months of the Tax Law, atry proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive


