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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lawrence Peska

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law and ChapLer 46, Ti t les T and/or U of the
Administrat ive Code of the City of New York for the
Years  1977 & 1978.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  9 th  day  o f  Apr i l ,  1982,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon lawrence Peska, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

Lawrence Peska
12 Freder ick  S t .
Garnervi l le,  NY 70923

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on sai-d $/rapper is the last known address
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9,  L982

Lawrence Peska
12 Freder ick  S t .
Garnerv i l le ,  NY 10923

D e a r  M r .  P e s k a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATB OF MI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TAI,IRENCE PESKA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law and Chapter 46, Ti t les T and/or U
of the Administrative Code of the City of New
York  fo r  the  Years  1977 and 1978.

f rom Lawrence Peska Assoc . ,  Inc .

I I .  Whether the Audit  Divis ion has

unpaid withholding taxes due and owing

per iod  December  16 ,  1977 Lo  January  18 ,

DECISION

Pet i t ioner ,  lawrence Peska,  12  Freder ick  S t ree t ,  Garnerv i l le ,  New York

10923, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State personal income tax under Art ic le 22 of the Tax Law, New York

City personal income tax and /or New York City non-resident earnings tax under

Chapter 46 Ti t les T and U of the Administrat ive Code of the City of New York

fo r  the  years  1977 and 1978 (F i le  No.  24372) .

A  smal l  c la ims hear ing  was he ld  be fore  Har ry  Huebsch,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Ju ly  6 ,  1981 a t  1 :15  P.M.  Pet i t ioner ,  Lawrence Peska,  appeared pro

se.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Wi l l iam Fox ,  Esq. ,

o f  c o u n s e l ) .

ISSUES

I .  Whether  pe t i t ioner ,  Lawrence Peska,  i s  l iab le  fo r  a  pena l ty  equa l  in

amount to the unpaid New York State and New York City withholding taxes due

properly determined the amount of

f rom Lawrence Peska Assoc . .  Inc .  fo r  the

1 9 7 8 .
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FINDINGS OF FACT

1. Under date of November 27, 1978 the Audit  Divis ion issued a Statement

of Def ic iency to pet i t ioner imposing a penalty,  pursuant t .o sect ion 0AS(g) of

the Tax Law, in an amount equal to the al leged unpaid withholding taxes due

f rom Lawrence Peska Assoc . ,  Inc .  (here ina f te r  "Peska" )  fo r  the  per iods  September  16 ,

1977 Lo September 30, 1977 and December 16, 1977 Lo January 18, 1978. Said

statement was issued on the grounds that pet i t ioner was a person required to

col lect,  t ruthful ly account for and pay over the New York State and New York

City withholding taxes of Peska and that he wi l l fu l ly fai led to do so. Accordingly,

on  November  27 ,  1978 a  Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioner  in

the amount of $21503.74, said amount computed in the fol lowing manner:

PERIOD

0e176/77  -  0913A177
r2 l16 /77  -  12 /37 /77
0110r /78  -  07 / rB / ts
Total

NEW YORK
STATE

$434 .80
666 .00
792 .00

NEW YORK
CITY

$141.94
2r7 .00
252.00

TOTAI,

576 .74
883 .00

1 ,044 .  oo
$2 ,503 .74

2.  Peska f i led  Form IT-2101,  Employer 's  Return  o f  Tax  Wi thhe ld ,  fo r  the

semi-monthly period September 16 ,  1977 to September 30 ,  L977, indicat ing New

York  Sta te  Lax  w i thhe ld  o f  $434.80  and New York  C i ty  tax  w i thhe ld  o f  $141.94 ,

fo r  a  to ta l  o f  $576.74 .  A l though requ i red ,  the  $576.74  was no t  pa id  by  Peska

with the f i l ing of Form IT-2101. The Audit  Divis ion est imated the amounts of

New York State and New York City tax withheld and due from Peska for the

per iods  end ing  December  31 ,  1977 and January  18 ,  1978.

3 .  Pet i t ioner ,  Lawrence Peska,  was  pres ident  o f  Peska dur ing  the  per iods

invo lved in  th is  p roceed ing .  Pr io r  to  0c tobex  7 ,  1977,  Peska f i led  a  pe t i t ion

for arrangement under Chapter 11 of Ti t le 11, Bankruptcy, United States Code.



Pursuant to the

7977,  Peska was
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wri t ten order of Bankruptcy Judge Joel lewit tes, dated October 7

author ized  to  cont inue bus iness  as  a  debtor  in  possess ion .

4 .  In  accordance w i th  Judge Lewi t tes '  o rder ,  Peska was

" . . .au thor ized  to  employ  i t s  p res ident ,  Lawrence Peska,  fo r  serv ices
rendered as i ts chief operat ing off icer,  and his compensat ion to be
f ixed at the local Rule XI-4 being subject thereafter to further
order  o f  the  Cour t . r t

Sa id  o rder  a lso  prov ided:

' rThat the debtor in possession (Peska) be and i t  hereby is authorized
from t ime to t ime, unt i l  further order of this Court ,  out of  the
funds  here to fo re  o r  hera f te r  coming in to  i t s  possess ion ,  to  pay  a l l
necessary  cur ren t  expenses .  .  . t t  and  ' rThat  the  o f f i cers  o f  the  debtor
in possession are hereby authorized to make al l  payments and to draw
a l l  checks . . . "  and "That  the  debtor  in  possess ion  segregate  and ho ld
apart  f rom other funds, al l  moneys withheld or col lected for taxes
under any law of any state or subdivis ion thereof and deposit  the
same in a separate designated bank account not later Lhan within the
calendar week next succeeding such col lect ion or withholding; said
funds may be withdrawn from said bank account only to pay the proper
authorities the appropriate amounts at the times and in the manner
prescr ibed by  law. "

5. Pet i t ioner admit ted that he was a responsible person for the withholding

taxes  due fo r  the  per iod  September  16 ,1977 to  September  30 ,1977,  bu t  con tended

that.  moneys were set.  aside for pa5rment of said taxes. Pet i t ioner also argued

that after Oct.ober 7, 7971 ,  the effect ive date that Peska began conduct ing

bus iness  as  a  debtor  in  possess ion ,  tha t  he  los t  con t ro l  o f  the  a f fa i rs  o f

Peska, which he al ledged were taken over by the trustee in bankruptcy. I t  was

also asserted by pet i t ioner that the amounts of tax withheld and due from Peska

for  the  per iods  end ing  December  31 ,  1977 and January  18 ,  L978,  as  es t imated  by

the Audit  Divis ion, were excessive in that Peska ceased doing business on

January 4, 1978 and al l  employees r^rere dismissed.

6. Pet i t ioner \{as al lowed a period of 30 days from the close of the

hearing held herein within which to submit documentary or other evidence in
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support  of  the arguments enumerated in Finding of Fact "5",  supra. The t ime

frame was thereafter extended to September 20, 1981. No documentary or other

credible evidence was submitted by pet i t ioner.

CONCLUSIONS OT'IAW

A. That the personal income tax imposed by Chapter 46, Ti t le T of the

Administrat ion Code of the City of New York is by i ts own terms t ied into and

contains essent ial ly the same provisions of Art ic le 22 of the Tax Law. Addit ion-

a l l y ,  the  non- res ident  earn ings  tax  imposed by  Chapter  46 ,  T i t le  U o f  sa id

Administrat ive Code as i t  relates to the issue presented herein contains

essent ia l l y  the  same prov is ions  as  Ar t i c le  22  o f  the  Tax  Law.  There fore ,  a l l

re fe rences  to  par t i cu la r  sec t ions  o f  Ar t i c le  22  sha l l  be  deemed re fe rences

(though uncited) to the corresponding sect. ions of Chapter 46, Ti t les T and U.

B. That subsect ion (e) of sect ion 689 of the Tax Law places the burden of

proof upon the pet i t ioner to overcome a def ic iency. That pet i t ioner,  Lawrence

Peska, has fai led to sustain the burden of proof to show that he was not a

person required to col lect,  t ruthful ly account for and pay over the New York

State and New York City withholding taxes due and owing from Peska for the

per iods  end ing  September  30 ,  1977,  December  31 ,  1977 and January  18 ,  1978,

within the meaning and intent of  subsect ions (g) and (n) of sect ion 685 of the

Tax Law.

C. That pet i t ioner has fai led to sust.ain the burden of proof to show that

the amounts of tax withheld and not remit ted by Peska, as determined by the

Aud i t  D iv is ion ,  were  incor rec t  and t ' . . . th rough h is  comple te  fa i lu re  to  p resent

any proof as to the incorrectness of the statement of def ic iency, has surrendered

to  the  s ta tu to ry  p resumpt ion  o f  cor rec tness . . . "  (Tavo lacc i  v .  S ta te  Tax  Commiss ion ,

7 7  A . D . 2 d  7 5 9  ,  4 3 7  N . Y . S  . 2 d  7 7 4 ) .



D. That the pet i t ion of

Def ic iency dated November 27,

DATED: Albany, New York

APR O 9 1982
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Lawrence Peska is denied and the Not ice

1 9 7 8  i s  s u s t a i n e d .

STATE TAX COMMISSION

o f


