
STATE OT NEW YORK

STATE TAX COMMISSION

Leopold

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
7 9 7 3 .

That deponent further says
herein and that the address set
of the petit ioner.

Lhat the said addressee
forth on said wpapper is

i

AFFIDAVIT OF MAIIING

is the petit ioner
the last known address

In the Mat.ter of the Pet i t ion
o f

& Ruth Perry

Deficiency or a Revision
Refund of Personal fncome
the Tax law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within notice of Decision by
cert i f ied mail upon leopold & Ruth Perry, the pet. i t ioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Leopold & Ruth Perry
2071 E.  56rh Sr .
Brooklyn, NY 17234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post. off ice or off icial depository) under the- exi lusi.ve care and cuilody of
the United States Postal Service within the State of New York.

Sworn to before me this
18 th  day  o f  June,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, 1982

Leopold & Ruth Perry
2 0 7 1  E .  5 6 t h  S r .
Brooklyn, NY I I234

D e a r  M r .  &  M r s .  P e r r y :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very t ru ly  yours,

STATE TAX CO}.IMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEI,rt YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
DECISION

IEOPOLD PERRY and RUTH PERRY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1973.

Pet i t ioners, leopold Perry and Ruth Pemy, 2071 East 56th Street,  Brooklyn,

New York I I234, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1973

(Fite No. 261"57) .

A smal l  c lains hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York,

New York, on July 7, 1981 at 9:15 A.M. Pet i t ioner Leopold Perry appeared pro

se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Alexander Weiss,

E s q .  ,  o f  c o u n s e l ) .

ISSTJE

Whether pet i t ionersr claim for refund was t imely f i1ed.

FINDINGS OF FACT

1. On January 23, 1979 pet i t ioners'  amended New York State Combined

Income Tax Return for the year 1973 was received in conjunction with a claim

for refund of personal income tax, for IT-113X, whereon a refund of $113.40 was

claimed. Said claim r+as f i led on the basis of federal  changes made result ing

from pet i t ioners'  f i l ing an amended federal  return whereon they claimed, and

were  u l t imate ly  a l lowed,  a  s ick  pay  exc lus ion  o f  $2 ,534.04 .  Sa id  ad jus tment

resulted in an overpayment of federal income taxes as evidenced by the notice
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of adjustment issued by Lhe Internal Revenue Service to the pet i t ioners under

the  da te  o f  September  20 ,  1976.

2. On March 16, 7979, the Audit  Divis ion issued a statement to the

pet i t ioners wherein i t  gave not ice that their  c laimed refund was denied since

such claim "was not.  t imelyrr .  Accordingly,  on Apri l  30, 1979 the Audit  Divis ion

issued a formal not ice of disal lowance to the pet i t ioners.

3. Pet i t ioners argued that they should properly be granted a refund for

the year at issue, regardless of whether their  c laim was t imely,  s ince refunds

were issued for taxable years 1974 and 1975 with respect to ident ical  issues

although the claims f i led for said years were unt imely f i led.

4. Pet i t ioners t  c laim for refund was not f i led within two years ninety

days after the f inal  determinat ion of the federal  change.

CONCTUSIONS OF LAW

A. That i f  the amount of a taxpayer 's federal  taxable income reported on

his federal  income t .ax return for any taxable year is changed or corrected by

the United States Internal Revenue Service or other competenL authority, the

taxpayer shal l  report  such change or correct ion within ninety days after the

f inal  determinat ion of such change or correct ion pursuant to the meaning and

intent of sect ion 659 of the Tax Law.

B.  That  sec t ion  687(c )  o f  the  Tax  Law prov ides  in ,  per t inent  par t ,  tha t :

" I f  a taxpayer is required by sect ion six hundred f i f ty-nine to
report  a change or correct ion in federal  taxable income, or federal
i tems of tax preference reported on his federal  income tax return, or
to report  a change or correct ion which is treated in the same manner
as i f  i t  were an overpayment for federal  income tax purposes, or to
f i le an amended return with the tax corunission, c laim for credit  or
refund of any resulting overpa)rment of tax shall be filed by the
taxpayer within two years from the t ime the not ice of such change or
correct ion or such amended return was required to be f i led with the
tax  commiss ion . t t
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C. That since pet i t ioners herein f i led the claim for refund at issue

Iater than two years ninety days after the f inal  determinat ion of the federal

change, said claim for refund is deemed unt imely f i led pursuant to the provisions

of sect ion 687 (c) of  the Tax Law. Accordingly,  no refund is authorized.

D. That the pet i t ion of leopold Perry and Ruth Perry is denied and the

formal  no t ice  o f  d isa l lowance o f  pe t i t ioners '  c la im dated  Apr i l  30 ,  1979 is

hereby sustained.

DATED: Albany, New York

JUN 1 B 1982


