
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles Perna AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Deparlment of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Charles Perna, the pet i t ioner in the within proceedingr bY
enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Charles Perna
18 Arcu la r ius  Ter race
Maplewood, NJ 07040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service vr i thin the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

Sworn to before me this
14th day of December, L982.

said addressee is  the pet i t ioner
last  known addresssaid wrapper is



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

Charles Perna
18 Arcularius Terrace
Maplewood, NJ 07040

Dear  Mr .  Perna:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Lit.igation Unit
A1bany, New York 12227
Phone 1f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARTES PERNA DEC]SION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1975.

Pet i t ioner,  Charles Perna, 1B Arcular ius Terrace, Maplewood, New Jersey

07040, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fi le No.

27oss) ,

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  March  17 ,  1982 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw in  Levy ,  Esq.  ,  o f  counse l ) .

ISSI]E

Idhether pet i t ioner has

number of days worked within

sustained the burden of proof of establ ishing the

and without New York State.

FINDINGS OF FACT

1.  Pet i t ioner ,  Char les  Perna,  and h is  w i fe ,  Le igh  Perna,  f i l ed  a  jo in t

New York State fncome Tax Nonresident.  Return for 1975. 0n this return pet i t ioner

l isted his residence as being in Maplewood, New Jersey. The wage and tax

statements attached to the return disclosed income from two employers with

addresses in New York: Faulkner,  Dawkins and Sul l ivan, fnc. ("Faulkner") and

loeb,  Rhoades & Co.  ( " loeb ' r ) .  Pe t i t ioner  d id  no t  a t t r ibu te  any  o f  h is  income
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from Loeb as being from New York sources. However,  pet i t . ioner did al locate his

income from Faulkner on the basis of davs worked within and without.  New York.

2 .  Pet i t ioner  and h is  w i fe  f i led  a  jo in t  U .S.  Ind iv idua l  Income Tax

Return for 1975. 0n this return pet i t ioner and his wife l isted their  residence

as being in Maplewood, New Jersey. They report .ed that they had f ive exemptions

a n d  i t e m i z e d  d e d u c t i o n s  o f  $ 1 1 , 7 9 0 . 0 0 .

3 .  0n  January  B ,  1979,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice

o f  Def ic iency  wh ich  asser ted  a  de f ic iency  o f  persona l  income tax  o f  $31826.40 ,

p lus  in te res t  o f  $888.39 ,  fo r  a  ba lance due o f  $4 ,714.79 .  The Sta tement  o f

Audit  Changes, which had been issued to pet i t ioner and his wife,  stated that

since pet i t ioner and his wife had fai led to furnish information requested in

three pr ior let ters,  the compensat ion received by pet i t ioner fron the two New

York employers would be considered ent irely New York income. The computat ions

ut i l i zed  in  the  Sta tement  o f  Aud i t  Changes d isa l lowed a  cap i ta l  loss  o f  $1r000.00 ,

a loss of $71343.00 which was reported under "other income", and an unexplained

ad jus tment  to  income o f  $2 ,500.00 .  Pet i t ioner  d id  no t  con tes t  these ad jus tments .

fn addit ion, the Staternent of Audit  Changes computed pet i t ionerrs purported

personal income tax l iabi l i ty ut i l iz ing the maximum standard deduct ion and two

exemptions.

4. During the year i -n issue pet i t ioner was employed as a stockbroker at

t lso f i rms.

5. From 1974 through February 21, 7975, pet i t ioner was employed by Loeb

at  an  o f f i ce  in  Paramus,  New Jersey .  A11 o f  pe t i t ioner ts  earn ings  f rom Loeb

were  der ived  f rom pet i t ioner rs  ac t iv i t ies  a t  Loeb 's  New Jersey  o f f i ce .

6. 0n February 24, 1975, pet i t . ioner began working for Faulkner in New

York City.  In early JuIy,  1975, pet i t ioner suffered an injury which made i t
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dif f icul t  for pet i t ioner to commute to New York City.  Therefore, on July 21,

1975,  pe t i t ioner  Idas  reass igned to  Fau lkner 's  o f f i ce  in  Chatham,  New Jersey .

No evidence was presented as to whether pet i t ioner performed work for Faulkner

in New York after his reassignment to the Chatham, New Jersey off ice.

7. During the period in issue pet i t ioner also performed work at home.

B. Pet i t ioner determined the number of days he worked in and out of New

York during the year in issue on Lhe basis of notes he maintained during the

period. Pet i t ioner was not.  able to produce a complete set of  Lhese notes

either at or af ter the hearing.

9. The Audit  Divis ion conceded at the hearing that pet i t ioner was ent i t led

to an al located port ion of the personal exemptions and i temized deduct ions

claimed on his U.S. fndividual fncome Tax Return during the year in issue.

CONCTUSIONS OF LAW

A.  That  20  NYCRR 131.4(b)  p rov ides  in  per t inenr  par r :

t 'Compensat ion for personal services rendered by a non-resident
individual whol ly without the State is not included in his New York
adjusted gross income, regardless of the fact that payment may be
made from a point within the State or that the employer is a resident
ind iv idua l ,  par tnersh ip  o r  corpora t ion . "

B. That since the work performed by pet i t ioner for Loeb was conducted

whol ly outside of New York, the income from loeb is not subject to New York

persona l  income tax  (20  NYCRR 131.4(b)1  Mat te r  o f  Hayes  v .  S ta te  Tax  Commiss ion ,

6 1  A . D . 2 d  6 2 ) .

C. That since pet i t ioner was unable to produce proper documentary substan-

tiation of the number of days worked within and without New York during the

year in issue, pet i t ioner has fai led to sustain the burden of proof imposed by

sect ion 689(e) of the Tax law to substant iate the actual number of days worked

outside of New York State. Therefore, aI I  of  pet i t ioner 's income from Faulkner
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is  subject to New York personal income tax (Tax taw 5632(a)

Char les  E .  McCar thy ,  S ta te  Tax  Commiss ion ,  October  2 ,  1981,

E. That the pet i t ion of Charles Perna

of Law "B" and "D" and the Audit  Divis ion is

Defic iency accordingly;  and that,  except as

other respects denied.

DATED: Albany, New York STATE

is granted to the extent of Conclusions

directed to modify the Not ice of

so  gran ted ,  the  pe t i t ion  is  in  a l l

( t ) ) ;  ( s e e

Matter of

Matter of

Richard

and Susan F ie lds ,  S ta te  Tax  Commiss ion ,  May 31 ,  1977) .

D.  That  in  v i -ew o f  F ind ing  o f  Fac t  "9" ,  pe t i t ioner 's  l iab i l i t y  i s  to  be

recomputed al lowing an al located port ion of the exemptions and i temized deduct ions

c la imed on pe t i t ioner 's  U.S.  Ind iv idua l  fncome Tax  Return  fo r  1975 (Tax  Law

$ 6 3 s ( a )  a n d  9 6 3 5 ( c )  a n d  9 6 3 6 ( a ) ) .

Drc 14 1982 a
ACrrllg

ISSIONER


