
STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Hyman Perlstein

for Redeterminat i-on of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Hyman Perlstein, the pet i t . ioner in the within proceeding,
by enclosing a t . rue copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Hyman Perlstein
53 Sal isbury Run
Mt. Sinai,  NY 77766

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet. i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9,  7982

Hyman Perlstein
53 Sal isbury Run
Mt . .  S ina i ,  NY IL766

Dear  Mr .  Per ls te in :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax traw, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Malter of  the Pet i t ion

o f

IIYMAN PERISTEIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1973.

DECISION

Pet i t ioner ,  Hyman Per ls te in ,  53  Sa l isbury  Run,  Mt .  S ina i ,  New York  11766,

f i led a pet i t ion for redeterminat ion of a def ic iency for for refund of personal

income t .ax under Art ic le 22 of the Tax Law for the year 1973 (Fi le No. 25953).

A formal hearing r .vas held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on 0c tober  2Br  1981 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq. ,  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f

counse l )  .

ISSUE

Whether pet. i t ioner rAras a person required to col lect,  t ruthful ly account

for and pay over vr i thholding taxes on behalf  of  a corporate employer.

FINDINGS OF FACT

1.  0n  0c tober  30 ,  1978 the  Aud i t .  D iv is ion  issued a  Sta tement  o f  Def ic iency

and a  Not ice  o f  Def ic iency  aga ins t  pe t i t . ioner  in  the  sum o f  $24,172.72  as

withholding taxes due from I 'Emerald Green Corp.,  Div.  of  Datatron Processing,

fnc . "  (s ic )  fo r  the  tax  per iod  January  1 ,  1973 to  December  31 ,  1973.

2 .  The Aud i t  D iv is ion  asser ted  pe t i t ioner  was a  person requ i red  to

col lect,  t ruthful ly account for and pay over withhotding taxes due from the
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corporate employer,  pursuant to the provisions of sect ion 685, subsect ions (g)

and (n) Tax law.

3. The corporate employer was in the bulk mai l ing and let ter processing

b u s i n e s s .

4 .  The pe t i t ioner  was in  charge o f  p roduc t ion .

for the corporate employer.

I Ie  a lso  so l i c i ted  bus iness

5.  As  a  mat te r  o f  p res t ige ,  pe t i t ioner  was g iven the  t . i t le  o f  v ice

pres ident  in  o rder  to  impress  the  corpora te  employer?s  cus tomers .

6. The pet i t ioner did not have any manageri-al  funct ion over the operat ion

of the corporat.e employer.  However,  he could hire and f i re employees direct ly

involved in the mai l ing process and al though he could not determine their

salary, he could recommend them for increases. He could neither hire nor f i re

employees involved in other processes.

7. Pet i t ioner did not have any check wri t ing authori ty,  nor was he a

member  o f  the  corpora te  employer 's  board  o f  d i rec to rs .

B. Pet i t ioner test i f ied that he may have purchased some stock in his

corporate employer pursuant to a stock opt ion; however,  he could not recal l  how

many shares he may have purchased.

9 .  The pe t i t ioner  l i s ted  h is  occupat ion  as  "sa lesman"  on  h is  U.S.  Ind iv idua l

Income Tax Return for 1973.

CONCLUSION OF I,AhI

A. That sect ion 685(g) of the Tax Law provides that.  any person required

to col lect,  t ruthful ly account for,  and pay over the personal income tax

imposed by the Tax Law, who wi l l fu l ly fai ls to col lect such tax or truthful ly

account for and pay over such tax or wi l l fu l ly at tempts in any manner to evade

or defeat the tax or the payment thereof,  shal l ,  in addit ion to other penalt ies
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provided by law, be l iable to a penalty equal to the total  amount of the tax

evaded,  o r  no t  co l lec ted ,  o r  no t  accounted  fo r  and pa id  over .

B .  That  sec t ion  685(n)  o f  the  Tax  Law def ines  Lhe word  "person" ,  fo r  the

purpose o f  sec t ion  685 (g )  ,  and reads  as  fo l lows:

"For purpose of subsect. ions (g).  .  .  the term person includes
an ind iv idua l ,  corpora t ion  or  par tnersh ip  o r  an  o f f i cer  o r
employee of any corporat ion ( including a dissolved corporat ion),
or a member or employee of any partnership, who as such
off icer,  employee, or member is under a duty to perform the
ac t  in  respec t  o f  wh ich  the  v io la t ion  occurs" .

C. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for,  and pay over the personal income tax at issue herein.

D. That the pet i t ion of Hyman Perlstein is granted and that the Not ice of

Def ic iency  is  cance l led .

DATED: A1bany, New York

APR O 9 1982
TAX COMMISSION


