
STATE OF NEh] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C.  Bruce and V i rg in ia  S .  Pearsa l l

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
r976 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon C.  Bruce and V i rg in ia  S .  Pearsa l l ,  the  pe t i t ioner  in  the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

C.  Bruce and V i rg in ia  S .  Pearsa l l
39 Fairwater Ave,
Massapequa,  NY 11758

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said addressee

AFFIDAVIT OF MAII,ING

is the pet i t ioner
the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  August ,  1 .982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  4 ,  l9B2

C.  Bruce and V i rg in ia  S .  Pearsa l l
39 Fairwater Ave.
Massapequa,  NY 11758

D e a r  M r .  &  M r s .  P e a r s a l l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. .  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i l  (srg) 457-2a7a

Very truly yours,

STATE TAX COMMISS]ON

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

C. BRUCE PEARSAII and VIRGINIA S. PEARSAIL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year L976.

DECISION

Pet i t ioners ,  C.  Bruce Pearsa l l  and V i rg in ia  S .  Pearsa l t ,  39  Fa i rwater

Avenue, Uassapegua, New York 11758, f i led a pet i t ion for redeterninat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax law

for the year 1976 (Fi1e No. 24668).

A smal l  c laims hearing was held before t{ i t l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  August  25 ,  1981 a t  9 :15  A.M.  Pet i t ioner  C.  Bruce Pearsa l l  appeared

pro  se  and fo r  h is  w i fe ,  pe t i t ioner  V i rg in ia  S .  Pearsa l l .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f  counse l ) .

ISSIIES

I .

t iona l .

I I .

appl ied

I{hether sect ions 612(b)(7) and 612ft)(8) of  the Tax Law are const i tu-

Ir lhether sect ions 6L2(b)(7) and 6L2(b) (8) of  the Tax law were properly

within legislat ive intent.

FINDINGS OF FACT

1.  Pet i t ioners ,  C.  Bruce Pearsa l l  and V i rg in ia  S .  Pearsa l l ,  t ime ly  f i led

a joint  New York State Income Tax Resident Return for the year 7976. Attached

thereto was a Wage and Tax Statement,  and a New York State Professional Service

Corpora t ion  In fo rmat ion  Return ,  boph issued by  "Car l ino  and Pearpa l l ,  P .C. " .
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The aforenent ioned information return indicated that $7 1462.00 and $757.00 were

amounts "required to be added to total  Federal  income" by sect ions 612(b)(7)

and 672(b)(8),  respect ively,  of  the Tax Law. However,  these amounts were not

added to total Federal income on the aforementioned tax return filed for the

year  L976.

2. On December 15, L978 the Tax Compliance Bureau issued a Not ice of

Def ic iency for the year 1976 for $1,404.94 plus interest,  along with an explanatory

Statement of Audit  Changes, which indicated:

"New York refund must be added at l ine 11, Schedule A. ' r  This i tem
was not chal lenged by pet i t ioners.

trSect ion 672(b)(7) of the New York Tax Law reguires a shareholder of
a professional corporat ion to add to his Federal  adjusted gross
income the excess of the amount deductible by the corporation as a
contr ibut ion to certain employee plans for pensions, prof i t  sharing,
annuity and bond purchase over what would have been deductible by a
self-employed individual.  rr

I 'sect ion 612(b)(8) of the New York State Tax Law requires a shareholder
of a professional corporat ion to add to his Federal  adjusted gross
income the amount of taxes paid by the corporat ion for old age,
survivors and disabi l i ty insurance on FICA vrages for the calendar
year of the shareholder.  This does not include paynent for hospital
(med icare)  insurance. "

3. Pet i t ioner C. Bruce Pearsal l  is an attorney and a shareholder of

Car l ino  and Pearsa l l ,  P .C. ,  a  New York  p ro fess iona l  serv ice  corpora t ion  organ ized

under Art ic le 15 of the Business Corporat ion Law.

4. The facts are not in dispute. Pet i t ioners chal lenged the val idi ty of

imposit ion of sect ions 612(b)(7) and 6I2(b)(8) of rhe Tax Law by contending;

a) That these sections of the Tax law circumvent the purpose of Article 15 of

the Business Corporat ion law.

b) That the Internal Revenue Code does not consider the items at issue as

income, which is incorporated by reference pursuant to sect ion 607 of the

Tax Law.
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c) That the income at issue does not become taxable income unti l  ret irement

or withdrawal at age 59L. Petit ioner pointed out that he would not have

control of the pension funds unti l  ret irement or withdrawal.

d)  That  sect ions 6L2(b)(7)  and 6I2(b)(8)  o f  the Tax Law are unconst i tu t ional

since it  deprives petit ioner of equal protection of the Law.

CONCI.USIONS OF tAId

A. That the const i tut ional i ty of  al l  sect ions of the Tax Law are presumed

at the administrat ive level of  the New York State Tax Commission, which includes

its adjudicatory proceedings conducted pursuant to sect ion 689(a) of the Tax

Law and 20 NYCRR 601.

B. That regardless of the purpose of Art ic le 15 of the Business Corporat ion

Law, or the provisions of the Internal Revenue Code, the New York adjusted

gross income of a resident individual is c lear ly def ined by sect ion 612(a) of

the Tax Law, which specif ical ly included the modif icat ions of sect ions 672(b) (7)

and 612(b) (8) of  the Tax Law.

C. That  sect ions 612(b)(7)  and,672(b)(8)  o f  the Tax law were proper ly

applied pursuant t.o the SLatement of Audit Changes issued with the Notice of

Def ic iency of  December 15,  I978.
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D. That.  the pet i t ion of C. Bruce Pearsal l  and Virginia S. Pearsal l  is

denied and the Not ice of Def ic iency issued December 15, I978 is sustained,

together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMHISSION

AUG [l 4 1982

.\\,J\


