
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Kenneth Pearlstein

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7 9 7 3 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Kenneth Pearlstein, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Kenneth Pearlstein
464 Van Holten Rd.
Bridgewater,  NJ 08807

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that.
herein and that the address set fort
o f  the  pe t i t ioner .

the sa id  addressee is the pet i t ioner
s the last known addresssaid wrapper

Sworn to before me this
3rd day of January, 1983.

' 
4,1,',r, ,,, , // .,, , (, .-; i /,-w



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

January 3, 1983

Kenneth Pearlstein
464 Van Holten Rd.
Bridgewater,  NJ 08807

Dear  Mr .  Pear ls te in :

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  PracLice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone / l  (518) 457-2a70

Very truly yours,

STATE TAX COUMISSION

Peti t . ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NEI,J YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

KENNETH PEARTSTEIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1,973.

DECISION

Peti t ioner,  Kenneth Pearlstein, 464 Van Holten Road, Bridgewater,  New

Jersey, f i led a pet i t ion for redeterminat ion of a def ic iency or fot  refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi le No.

2337s).

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  261 1981 a t  1 :45  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  vecch io ,  Esq.  (Kev in  A .  cah i l l ,  Esq . ,  o f  counse l )

ISSUES

I .  Whether the Not ice of

I I .  Whether the Not ice of

Pear ls te in ,  fo r  1973 is  bar red

Def ic iency  was proper ly  served on  pe t i t ioner .

Def ic iency issued against pet i t ioner,  Kenneth

by the Statute of Limitat ions.

FINDINGS OF tr'ACT

1.  0n  August  29 ,  1975,  the  Aud i t  D iv is ion  issued a  Not ice  and Demand fo r

Unpaid Withholding Tax Due to Sarularc Pharmaceut icals,  Inc. ("Sanmarc") on the

ground that New York State personal income tax on wages subject to withholding

was not paid in ful l  for the calendar year 1973. The Notice asserted tax due
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o f  $ 3 , 9 7 7 . 5 0 ,  p l u s  p e n a l t i e s  o f  $ 1 , 2 7 4 . 1 4  a n d  i n t e r e s t  o f  $ 3 9 7 . 7 5 ,  f o r  a  t o t a l

ba lance due o f  $51589.39 .  The pena lL ies  were  premised upon Sanmarc 's  fa i lu re

to f i le relurns when due and pay tax when due.

2. The amount of withholding tax due was determined by the Audit  Divis ion

by examining the withholding Lax statements of Sanmarc employees.

3. 0n June 26, 7978, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner imposing a penalty against him equal to the amount of New York State

withholding tax due and owing from Sanmarc. The penalty was issued on the

ground that pet i t ioner was a person required to col lect,  t ruthful ly account for

and pay over the tax at issue and that he wi l l fu l ty fai led to do so.

4 .  The Not ice  o f  Def ic iency  was mai led  to  pe t i t ioner 's  home address  by

cer t i f ied  mai l .

5.  Sanmarc did not f i le a withholding tax reLurn for the calendar year

1 9 7 3 .

CONCTUSIONS OF tAW

A. That pet i t ioner was properly served with the Not ice of Def ic iency (Tax

L a w  $ 6 8 1 ( a ) ) .

B .  That  Tax  law $683(c) ( t ) (A)  p rov ides  tha t  an  assessment  o f  tax  due

under Art ic le 22 of the Tax Law may be made at any t ime i f  no return is f i led.

Since Sanmarc did not f i le a withholding tax return, the Not ice of Def ic iency

dated June 261 7978 is not barred by the Statute of l imitat ions (Matter of  Eugene

Goldenberg ,  S ta te  Tax  Comm. ,  October  30 ,  1981) .

C.  That  the  pe t i t ion  o f  Kenneth  Pear ls te in  i s  den ied  inso far  as  i t

relates to the service of the Not ice of Def ic iencv and the Statute of Limitat ions.



-3 -

to the Tax Appeals Bureau for further proceedingsand the matter is referred

not inconsistenl herewith.

DATED: Albany, New York

J AN 3 1983
STATE TAX COMMISSION
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