
STATE 0F NEI,TI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stanley Peckins AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Deterninat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
1,97 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of 0ctober,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Stanley Peckins, the pet i t . ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

St.anley Peckins
12 Chainwood Drive
Suf fe rn ,  NY 10901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent. further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
12th day of 0ctober,  1982.

AUTHORIZED TO ADilII},ITSTER
OATFIS PURSUAI,IT T0 T.ri,i lririYi
SECTIOTi  J"?4

that the said addressee is the pet i t ioner
forth on said pper is ddress



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stanlev Peckins MFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of October,  L982, he served the within noLice of Decision by
cert i f ied mai l  upon Richard levine the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  l r rapper  addressed as  fo l lows:

Richard levine
990 Deer  Park  Ave.
N.  Baby lon ,  NY 11703

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet iFioner.

the representat ive
said wrapper is the

Sworn to before me this
12 th  day  o f  October ,  L982.

l i tT I iOnT?Fr  , i l  l :
0 ; \ l . i j : l  r :  . , , . ; l _ 1 , : ,  i
S;: ,CT.:- ' . . i i  . . .  -



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  12,  1982

Stanley Peckins
12 Chainwood Drive
Suf fe rn ,  NY f0901

Dear  Mr .  Peck ins :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i /  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Richard Levine
990 Deer  Park  Ave.
N.  Baby lon ,  NY 11703
Taxing Bureau' s Representat ive
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STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STANIEY PECKINS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Year L974.

DECISION

Pet i t ioner ,  S tan ley  Peck ins ,  t2  Cha inwood Dr ive ,  Suf fe rn ,  New York  10901,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi Ie No. 22927).

A formal hearing was commenced before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the StaLe Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  11 ,  7982 a t  1 :40  P.M.  and cont inued to  conc lus ion  be fore

Ar thur  Bray ,  Hear ing  Of f i cer ,  a t  the  same o f f i ces ,  on  January  I2 r  1982 a t  3 :10

P.M. Pet. i t . ioner appeared by Richard Levine, Esq. The Audit  Divis ion appeared

by  Pau l  B .  Coburn  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner was

for,  and pay over personal

l ino type Co. ,  fnc .  fo r  the

discharged in bankruptcy.

a person required to

income taxes withheld

year  7974 and,  i f  so ,

col lect,  t ruthful ly account

from Lhe employees of At lant ic

whether this obl igat ion was

1.  A t lan t ic  L ino type Co.  ,

York State income taxes withheld

books  in  the  amount  o f  $9 ,825.33

r974 .

FINDINGS OF FACT

fnc .  ( "A t lan t ic

from the wages

for  the  per iod

Linotype") fai led to pay New

of the employees carr ied on i ts

October 1, 1974 through December 31 '
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2. On lTay 22, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner,  Stanley Peckins, imposing a penalty against him egual to

the amount of unpaid New York State withholding taxes due from Atlantic linotype

for the withholding tax period October 1, 1974 through December 31r 1974. The

accompanying Statement of Def ic iency explained that.  the penalty was issued on

the ground that pet i t ioner was a person required to col lect,  t ruthful ly account

for,  and pay over the taxes at issue and that he wi l l fu l ly fai led to do so.

3 .  Dur ing  the  per iod  a t  i ssue,  pe t i t ioner  was a  v ice-pres ident  o f  A t lan t ic

linotype, which was owned by Emanuel Potash. The company provided typesetting

services for i ts customers. Emanuel Potash owned three other companies that

were involved in the pr int ing business -  Ster l ing Li thoplate Service, fnc.

( "S ter1 ing  L i thop la te" ) ;  Tay lo r  Made Ru le  Company ( r rTay lo r  Made Ru le" ) ;  and

Microl i te.  A fourth company, which provided pr int ing related services, Computex,

was owned by Michael Potash, the son of Emanuel Potash. In August,  1973

Michael Potash died and the ownership of the company vested in Michael Potashfs

widow.

4 .  S ter l ing  l i thop la te  p rov ided l i thograph ic  serv ices  fo r  i t s  cus tomers .

Taylor Made Rule produced mater ial  f rom lead that would be ut i l ized for spacing

on forms. Taylor Made Rule also sold equipment as an agent for cerLain companies.

Microl i te was a company that provided service through the use of a part icular

type of pr int ing plate. Computex provided photographic typesett ing service.

AII  of  the employees of the above-mentioned companies were carr ied on the books

of ALlant ic Linotype.

5 .  Genera l l y ,  there  was a  d iv is ion  o f  c l ien ts  beLween the  var ious  corpora-

t ions depending upon the type of work to be performed. However,  there were

occasions where more than one corporat ion would be involved in the product ion
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of a part icular product.  0n such occasions bi l l ing would be determined by the

nature of the work done.

6 .  Pet i t ioner  per fo rmed sa les  re la ted  serv ices  fo r  each o f  the  corpora t ions .

During the period at issue pet i t ioner was pr incipal ly involved with the area of

sales and product ion for Ster l ing l i thoplate. Pet i t ioner 's dut ies for Ster l ing

L i thop la te  en ta i led  sa les ,  cus tomer  contac t ,  es t imat ing  the  cos t  o f  a  p ro jec t

for a cust.omer, bi l l ing and seeing to i t  that schedules were maintained based

upon the agreement with customers. Upon complet ing a sale, pet i t ioner would

discuss the customerts order with the plant manager of the respect ive corporat ion.

However,  pet i t ioner never acted as a manager of the respect ive plant.  Pet i t ioner

also performed simi lar work for At lant ic Linotype on a l imited basis as an

accommodation.

7. Pet i t ioner did not own any stock in At lant ic Linotype.

8. Pet i t ioner did not prepare At lant ic Linotygre's franchise tax reports.

9. At lant ic l inotype maintained a payrol l  account and a general  account

to meet i ts expenses. 0nly net lvages were paid from the payrol l  account.

Withholding taxes were paid from the general  account.  Pet i t ioner became

authorized to sign checks drawn on the general  account of At lant ic Linotype on

June 5, 1973 in order t .o be avai lable for an emergency. However,  pet i t ioner

never signed a check drawn on Atlantic Linotype's general account through

December 31, I974. Pet i t ioner rdas not authorized to sign checks drawn on

Atlant ic l inotype's payrol l  account unt i l  January, 1975.

10. Esther Schneiderman was the bookkeeper of At lant ic Linotype. As

bookkeeper,  Esther Schneiderman would prepare an analysis of At lant ic Linotypers

bi l ls and then present the bi l ls and the analysis to Emanuel Potash. Emanuel
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Potash would then direct Esther Schneiderman as to which bi l ls to draft  a check

for and pay.

11. Esther Schneiderman also computed the amount of withholding tax due

and prepared At lant ic Linotype's withholding tax returns. Thereafter,  an

accountant would ver i fy Lhe accuracy of Esther Schneiderman's computat ions. I f

Esther Schneidermants computat ions were correct she would dtaft  a check for the

amount due. lls. Schneiderman would then place the check and the forms in a

folder and give them to Emanuel Potash. Pet i t ioner was not involved in the

preparat ion of withholding taxes through December 31, 7974.

72. The hir ing and f i r ing of employees would be performed by the respect ive

managers of the var ious plants.  These managers reported direct ly to Emanuel

Potash. I f  pet i t ioner sought to have an employee dismissed he would discuss i t

with Emanuel Potash who would then present pet i t ioner with the opt ion of ei ther

f inding a new employee or performing the work himself .

13. In the middle of 7974 pet i t ioner st .opped drawing a salary from Atlant ic

Linotype because At lant ic Linotypers f inancial  posi t ion became strained.

14. Whi le sales were generated in New York, operat ions were performed in

both  New York  and F lo r ida .  Unt i l  I974 ,  a  ma jor i t y  o f  pe t i t ioner ts  t ime was

spent in New York. During 1974 about f i f ty percent of pet i t ioner 's t ime was

spent in New York.

15. In January, 1975 an offer was made by At lant ic Linotype and accepted

by Bankers Trust Company that some of the employees would continue working for

At lant ic l inotype and be paid by revenues generated by their  product ion. The

balance of revenue would be paid to Bankers Trust Company in sat isfact ion of

At lant ic Linotype's debt.  Pet i t ioner rdas involved with this arrangement to the
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extent that he would discuss the payment of taxes with the bank. However,  the

bank made the payrnent of the t.axes which were withheld in 1975.

16. l0hen pet i t ioner ini t ia l ly assumed some responsibi l i ty for the paynent

of withholding taxes in 1975 he was not aware that withholding taxes had not

been paid to New York State. 0n January 31, 1975, pet i t ioner,  at  the direct ion

of Emanuel Potash, signed a reconci l iat ion of personal income tax withheld form

which showed that $43 1424,79 had been withheld from the employees on the books

of At lant ic Linotype and that a payment of $33,599.26 had, been made. Pet i t . ioner

did not make a payment of the withholding taxes due at this t ime.

17. 0n February 13, 1975, Bankers Trust Cornpany took control  of  the funds

in the bank accounts of At lant ic Linotype and the related companies. There

were suff ic ient.  funds in the bank accounts of At lant ic l inotype to sat isfy

At lant ic Linotypers withholding tax l iabi l i ty pr ior to Bankers Trust Company's

ac t ion  o f  February  13  ,  1975.

18. In Apri l ,  1975, pet i t ioner was sued by Bankers Trust Company on the

basis that pet i t ioner was the guarantor of certain loans which Bankers Trust

Company had made to the var ious corporat ions. Pet i t ioner had guaranteed the

loans at the request of Emanuel Potash in the early 1970's.  Subsequent ly,

pet i t ioner was discharged from the l iabi l i ty in bankruptcy.

19 .  Emanue l  Potash d ied  in  September ,  1980.  A t  the  hear ing ,  pe t i t ioner 's

representat ive maintained that the only reason l iabi l i ty was assessed against

pet i t ioner was that the truly responsible off icer had died.

20. Pet i t ioner was a "responsible person" during the period that At lant ic

l inotype operated in 1975.
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CONCTUSIONS OF TAW

A.  That  pe t i t ioner rs  du t . ies  in  7974,  no ted  in  F ind ing  o f  Fac t  "6" ,  d id

not render him a "personrr within the meaning of sect ion 685 (n) of the Tax Law

under a duty to col lect,  t ruthful ly account for,  and pay over taxes withheld

from the employees on the books of At lant ic Linotype in L974.

B.  That  pe t i t ioner  has  fa i led  to  sus ta in  h is  burden o f  p roo f  o f  es tab l i sh ing

that the corporate funds avai lable when he became a responsible person in 1975

were not impressed wiLh a trust under sect ion 675 of the Tax Law (Tax Law

S689(e)1  Compare  Brown v .  Un i ted  Sta tes ,  591 F .2d  1136 w i th  S lodov  v .  Un i ted

Sta tes ,  436 U.S.  238) .  There fore ,  pe t i t ioner  was a  I 'person"  w i th in  the  mean ing

of  sec t ion  685(n)  o f  the  Tax  Law under  the  du ty  imposed by  sec t ion  685(g)  o f

the Tax law to col lect,  t ruthful ly account for and pay over the withholding

taxes due from Atlant ic Linotype fox I974.

C.  That  pe t i t ioner 's  du ty  under  sec t ion  635(S)  o f  the Tax Law was not

2 6 8 ,  r e h .  d e n . ,  4 3 8d ischarged in  bankruptcy  ( ln i tea  Sta tes  v .  Sote lo ,  436 U.S.

u.s .  907) .

D. That the petit ion

Deficiency issued YIay 22,

DATED: Albany, New York

0 cT r 21982

of Stanley Peckins is denied and the Not ice

1978 is  sus ta ined.

STATB TAX COMMISSION

ACTING

o f


