
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James H. & Ei leen J. 0rShaughnessy

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

AFFIDAVIT OF MAITING

is  the pet i t ioner
Lhe last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon James H. & Ei leen J. 0 'Shaughnessy, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

James H.  &  E i leen J .  O 'Shaughnessy
12 Barce lona Dr .
Cl i f ton Park, NY nA65

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

addressee
wrapBer is

Sworn to before me this
13 th  day  o f  August ,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 13, 7982

James H.  &  E i leen J .  0 'Shaughnessy
12 Barce lona Dr .
Cl i f ton Park, NY 12065

Mr .  &  Mrs .  0 'Shaughnessy :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, atry proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive

Taxing Bureau's Representat ive



STATE OF NBW YORK

STATE TAX COI'INSSION

In the Matter of the petit ion

o f

JAUES H. 0'SHAUGHNBSSY and EIIEEN J. O'SHAUGIINESSY

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art icle 22 of Lhe
Tax Law for the Year '1,976.

DECISION

Peti t ioners, James H. o'shaughnessy and Ei leen J. 0 'shaughnessy, 12

Barcelona Drive, Cl i f ton Park, New York 72065, f i led a pet i t ion for redeterni-

nat ion of a def ic iency or for refund of personal income tax under Art ic le 22 of

the Tax law for the year 7916 (File No. 27953).

Pet i t ioners waived their  r ight to a smal1 claims hearing and requested

that a decision be rendered based on the record as present ly contained in their

f i1e. Upon review of the f i le the State Tax Commissi .on hereby f inds:

ISSUE

Idhether a moving expense reinbursement total ing $10,933.00 was income

derived from New York State sources, thereby subjecting said reinbursenent to

New York State personal income tax.

FINDINGS OF FACT

1.  Pet i t ioners ,  James H.  0 tshaughnessy  and E i leen J .  0 'Shaughnessy ,  v re re

nonresidents of New York State fron January 1 ,  1976 to June 14, 1975 and

residents for the balance of the year.  Accordingly,  they f i led a joint  New

York State Income Tax Nonresident Return fot  1"976 covering the period of their

nonresidence and a joint  New York State Income Tax Resident Return covering the

period of their  residence. 0n the nonresident return, pet i t ioners reported

to ta l  wage income o f  $23,538.00  in  the  Federa l  co lunn and $12,605.00  in  the  New
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York  S ta te  co lumn,  the  d i f fe rence represent ing  a  $10r933.00  mov ing  expense

reimbursement received by James H. 0rshaughnessy from his ernployer.  Pet i t ioners

did not c laim on ei ther the resident or nonresidenL returns an adjustment to

income for moving expenses.

2. 0n July 18, 7979 l .he Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioners  fo r  the  year  1976,  asser t ing  tha t  add i t iona l  persona l  income tax  o f

$612.75  was due,  together  w i th  in te res t .  The Not ice  o f  Def ic iency  was based on

a Statement of Audit  Changes, dated December 5, 1977 ,  wherein total  New York

income repor ted  on  pe t i t ioners '  nonres ident  re tu rn  was increased by  $6 ,539.00 ,

f r o m  $ 1 2 , 6 0 5 . 0 0  t o  $ 1 9 , 1 4 4 . 0 0 .  T h e  A u d i t  D i v i s i o n  c o m p u t e d  t h e  9 6 , 5 3 9 . 0 0

increase by considering the $10,933.00 moving expense reimbursement as income

derived from New York sources and subtract ing therefrom a moving expense

d e d u c t i o n  o f  $ 4 , 3 9 4 . 0 0 .

3 .  0n  March  1 ,  1976 pe t i t ioner  James H.  0 'shaughnessy  was t rans fer red  by

his employer from their  New York City off ice to their  Albany, New York off ice.

A l l  o f  the  serv ices  per fo rmed by  pe t i t ioner  James H.  0 'Shaughnessy  on  beha l f  o f

his employer were performed within the State of New York.

4 .  A t  some undetermined da te  p r io r  to  June 15 ,  1976,  pe t i t ioners  so ld

their  personal residence in the State of New Jersey and purchased a new home in

the  A lbany  area .  Pet i t ioner  James H.  0 'Shaughnessy  rece ived a  $10,933.00

reirnbursernent frorn his ernployer for the expenses he incurred in the sale of the

home in New Jersey, the purchase of the new home in New York and actual moving

c o s t s .

5 .  Pet i t ioners  contend tha t  the  mov ing  expense re imbursement  o f  $10,933.00 ,

wh ich  the  Aud i t  D iv is ion  a t t r ibu ted  to  pe t i t ioners 'nonres ident  per iod ,  was  no t

income der ived  f rom or  connected  w i th  New York  S ta te  sources .  0 f  the  $10,933.00



- 3 -

re imbursement  rece ived by  pe t i t ioners ,  $41676.50  represented  re imbursement  fo r

expenses  incur red  in  the  sa le  o f  the  house loca ted  in  New Jersey  (u .g .  rea l

es ta te  comni -ss ion ,  mor tgage cance l la t ion ,  a t to rneyrs  fee  and t rans fer  tax ) .

CONCI,USIONS OF IAW

A. That sect ion B2 of the rnternal Revenue code provides that:

"There shal l  be included in gross income (as compensat ion for
serv ices)  any  amount  rece ived or  accrued,  d i rec@y
an individual as a payment for or reimbursement of expenses of moving
from one residence to another residence which is attr ibutable to
employment or sel f-emplolrment. ' r  (underl in ing suppl ied)

B.  That  pe t i t ioner  James H.  0 'Shaughnessy  per fo rmed serv ices  fo r  h is

employer ent i rely within the State of New York during both his periods of

nonresidence and residence. Accordingly,  the moving expense reimbursemenL of

$10 '933.00  rece ived f rom h is  employer  in  inc ludab le  in  New York  income.

C.  That  the  pe t i t ion  o f  James H.  0 'shaughnessy  and E i leen J .  0 'Shaughnessy

is  den ied  and the  Not ice  o f  Def ic iency  da ted  Ju ly  18 ,  1979 is  sus ta ined,

together with such interest.  as may be rawful ly due and owing.

DATED: Albany, New York STATE TAX COMMISSION

AUG 1 3 i9B2
ACTltr! i


