
STATE OF NEI,II YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

D a n i e l  J . 0 ' N e i l l
and  June M.  0 'Ne i11 AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Dan ie l  J .  0 'Ne i l l  and  June M.  0 'Ne i l l ,  the  pe t i t ioners  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  rd rapper  addressed as  fo l lows:

D a n i e l  J . 0 ' N e i l l
and  June M.  O 'Ne i l l
118  H i l ton  Ave.
Garden C i ty ,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
herein and that the
of  the  pe t i t ioner .

further says that the said
address  se t  fo r th  on  sa id

the  pe t i t ioner
last known address

addressee is
wrapper is t

Sworn to before me this
14th day of December, 1982

AUTHORTZED TO A
OA:IHS PLIRSUANT TO
SECTION 174

NISTER
TAX IJAW



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

D a n i e l  J . 0 ' N e i l l
and  June M.  0 'Ne i11 AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat. ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon l{ i l l iam J. Geen the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

WiII iam J. Geen
Chadbourne, Parke, l fh i teside & Wolf f
30 Rockefel ler PLaza
New York ,  NY 10112

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further says that the said
of the pet i t ioner herein and that the address
last known address of the representat

Sworn to before rne this
14th day of December, 1982.

addressee is
set forth on

the representat ive
a id  wrapper  i s . the

AUTHORIZED TO ADtfi
OATHS PUNSUANT TO

INISTER
TAX IJAW

pet i t ioner

SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, I9B2

D a n i e l  J .  0 ' N e i l l
and  June M.  0 'Ne i11
118 H i l ton  Ave.
Garden City,  NY 11530

D e a r  M r .  &  M r s .  0 ' N e i 1 1 :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
ArLicle 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t . ioner 's  Representa t ive
Lri l l iam J. Geen
Chadbourne,  Parke ,  WhiLes ide  & Wol f f
30 Rockefel ler PLaza
New York ,  NY 10112
Taxing Bureau' s Representat ive



STATE OF NEI{I YORK

STATE TAX COMI"ISSION

In the Matter of the Pet i t ion

o f

DA}IIEI J. OINEIII AND JUME M. O'NEII,I

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1976.

DECISION

Pet i t ioners ,  Dan ie l  J .  0 'Ne i l1  and June M.  0 'Ne i l1 ,  118 H i l ton  Avenue,

Garden City,  New York 11530, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax law for the

year 1976 (Fi le No. 2746I).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Comnission, Two World Trade Center,  New York,

New York ,  on  June 18 ,  1981 a t  2 :45  P.M.  Pet i t ioner  Dan ie l  J .  0 'Ne i11  appeared

with Wil l ian J.  Geen, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

E s q .  ( A n g e l o  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I .  Whether petit ioner Daniel J. 0rNeit l  is properly entit led to a resident

tax credit for his distr ibutive share of the Distr ict of Columbia Unincorporated

Business Franchise Tax paid by the partnership Chadbourne, Parke, Whiteside &

Wol f f .

IL Lltrether petitioners are required to report the Unincorporated Business

Franchise Tax as a modi f icat ion in  accordance wi th  sect ion 612(b)(3)  o f  the Tax

law.



I I I .  Whether the Audit

resident credit based on a

years la ter
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Division has the r ight to retroact ively disal low a

court  decision which declared the tax inval id three

FINDINGS OF FACT

1.  Pet i t ioners ,  Dan ie l  J .  0 rNe i11  and June M.  0 tNe i11 ,  t ime ly  f i led  a

joint New York State Income Tax Resident Return for the year 1976 whereon,

pursuant to a Clain for Resident Tax Credit  f i led in conjunct ion therewith,

Dan ie l  J .  0 'Ne i l l  (here ina f te r  pe t i t ioner )  c la imed a  c red i t  o f  $75.32 .  Sa id

credit  represented pet i t ioner 's distr ibut ive share of the Distr ict  of  Columbia

Unincorporated Business Franchise Tax paid by the New York law partnership

Chadbourne, Parke, Whiteside & Wolf f .  Pet i t ioner also reported said tax as an

addit ion to Total  Income in accordance with sect ion 612(b)(3) of the Tax Law,

since the partnership properly deducted said tax paid for that year as a

business deduct ion.

2. 0n January 77, 7979, Lhe Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein said credit  was disal lowed on the basis thaL the

Distr ict  of  Columbia tax was a franchise tax rather Lhan an income tax, and as

such, no credit  is al lowable. Accordingly,  a Not ice of Def ic iency was issued

against pet i t ioners on Apri l  5,  1979 assert ing addit ional personal income tax

o f  $ 7 5 . 3 2 ,  p l u s  i n t e r e s t  o f  $ 1 2 . 6 3 ,  f o r  a  t o t a l  d u e  o f  $ 8 7 . 9 5 .

3. During the hearing the Audit  Divis ion conceded that the Distr ict  of

Columbia Unincorporated Business Franchise Tax was properly considered an income

tax during the years i t  was in effect ( including the year at issue) pursuant to

the decision rendered by the Distr ict  of  Columbia Court  of  Appeals on ApriL 20,

'1.979 
in the Matter of Richard A. Bishop et.  al .  v.  D.C. (Aff i rmed same court

February 12,  1980;  wr i t  o f  cer t iorar i  denied U.S.  Suprene Cour t ,  lTay 27r  1980.)
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Nevertheless, the Audit  Divis ion now maintains that the credit  at  issue is not

properly al lowable since said court  subsequent ly declared the Distr ict  of

Columbia Unincorporated Business Franchise Tax invalid and there is no provision

in the New York State Tax law for credit  of  an " inval id and i l legal tax'r  paid

to another state.

4. Pet i t ioner naintained that s ince the Distr ict  of  Columbia Unincorporated

Business Franchise Tax was a proper, legal il income tax" during the year 1976 he

is ent i t led to a resident tax credit .

5.  The Distr ict  of  Columbia, Department of Finance and Revenue, not i f ied

the partnership, Chadbourne, Parke, Whiteside & Wotff  that they had processed

their  c laim for refund with respect to the Unincorporated Business Tax which

they paid and that the refunds would be refunded on or after Apri l  1,  1981.

CONCTUSIONS OF tAW

A. That sect ion 620 of the Tax Law al lows a resident a credit  against

New York tax for any income tax imposed by another state of the

Uni ted  Sta tes ,  a  po l i t i ca l  subd iv is ion  o f  such s ta te  o r  by  the  D is t r i c t  o f

Colunbia, upon income both derived therefrom and subject to tax under Art ic le

22 of the Tax Law. Said credit cannot exceed the tax payable to the other

jur isdict ion [20 NYCRR 72t.2(") ] .  Since the Distr ict  of  Columbia Unincorporated

Business Franchise Tax was declared inval id and the partnership Chadbournet

Parke, Whiteside & Wolf f  received a refund of said tax, no income tax was paid

to  the  D is t r i c t  o f  Co lumbia .  There fore ,  pe t i t ioner  Dan ie l  J .  0 'Ne i11  is  no t

ent i t led to a resident tax credit .

B. That sect ion 672(b)(3) of the Tax law provides for a modif icat ion

increasing federal  adjusted gross income by:

"fncome taxes imposed by this state or any other taxing jurrs-
dict ion, to the extent deduct ible in determining federal  adjusted
gross income and not credited against federal  income tax."
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Pet i t . ioner reported the Unincorporated Business Franchise Tax as an

addit ion modif icat ion on his New York income tax return, s ince said tax was

deducted as a business expense in determining his distr ibut. ive share of partner-

ship income. Since the tax was declared an income tax by the courts,  the tax

was repor tab le  as  a  mod i f i ca t ion  pursuant  to  sec t ion  6 I2 (b) (3 )  o f  the  Tax  Law.

However,  s ince the t .ax was also declared inval id by the courts,  the issue is

moot because the tax was refunded and pet i t ioner would be required to report

the refund as income, i f  he had not already reported the tax as a modif icat ion.

C. That 20 NYCRR 727.2(a) states:

' rThe credit  cannot exceed the tax payable to the other jur is-
dict ion. I f  a taxpayer in his return claims a credit  pursuant to
this Part  (20 NYCRR Part 121) for the tax of another jur isdict ion or
any port ion thereof,  and i t  is later determined that the amount of
such tax (or the port ion for which credit  was claimed) is more or
less than the amount of credit  c laimed in the taxpayer 's return, he
shall immediately notify the New York State Income Tax Bureau. The
Bureau will then recompute the amount of the New York tax. Any
additional tax due upon such recomputation must be paid by the
taxpayer upon notice and demand by the Income Tax Bureau. Any
overpayment of tax shown by such reconputation will be refunded to
the taxpayer i f  c laim for refund is f i led within the period provided
by  sec t ion  687 o f  the  Tax  law. "

Pet i t ioner was required to immediately not i fy the Audit  Divis ion of

any change in his resident credit .  As late as February 72, 1980, pet i t ioner

knew or should have known that he was due a refund of his distributive share of

the Distr ict  of  Columbia Unincorporated Business Franchise Tax. In this

respect i t  is noted that the partnership Chadbourne, Parke, Whiteside & hlol f f

t imely f i led a claim for refund with the Distr ict  of  Columbia within the

three-year period of l imitat ion provided by sect ion 47-18L2.11 of the Distr ict

of  Columbia Tax Law. Therefore, i t  is immaterial  as to whether the disal lowance

of the resident credit  is based on a court  decision rendered three years later,
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since petit ioner fai led to notify the Audit Division as required by 20

NYCRR 727.2(a) that a claim for refund of the tax had been filed with the

Dist r ic t  o f  Columbia.

Further,  the Audit  Divis ion t imely issued the Not ice of Def ic iency

pursuant to sect ion 683(a) of the Tax Law. The Notice of Def ic iency does not

become invalid even though a portion of the explanation accompanying the Notice

ls incorrect.  Therefore, the State Tax Commission is not estopped from making

a c la im aga ins t  pe t i t ioners  (Mat te r  o f  Ph i l ip  D.  levy ,  S .T .C.  October  3 ,  1980) .

D. That the pet i t ion of Daniel  J.  0rNei11 and June U. 0'Nei11 is denied

and the Not ice of Def ic iency dated Apri t  5,  1979 is sustained.

DATED: Albany, New York STATE TAX C0MMISSION

Drc 14 1982
{0niliic

STATE TAX COMMISSION


