
STATB OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Pet i t ion
o f

Joseph Olewitz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph Olewitz,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Joseph 0lewitz
One University Place
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
23rd  day  o f  Apr i l ,  7982.

that  the said
for th on said

is  the pet i t ioner
the last known address
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Joseph Bart f ie ld
Ba l lon ,  S to l l  &  f tz le r
1180 Avenue of the Americas
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Sworn to
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, L982

Joseph Olewit.Z
One University P1ace
New York, NY 10003

Dear  Mr .  O lewi tz :

Please take not ice of the Decision of the St.ate Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to reviel '  an
adverse decision by the State Tax Corrunission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Joseph Bart f ie ld
Ba l lon ,  S to l l  &  I tz le r
1180 Avenue of the Americas
New York, NY 10036
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPH OIEI,/ITZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1975.

DECISION

Pet i t ioner ,  Joseph Olewi tz ,  One Univers i ty  Place,  New York,  New York

10003 '  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

personal  income tax under Ar t ic le  22 of  the Tax Law for  the year  1975 (Fi le  No.

2r3s9).

On November 18,  1980,  pet i t ioner  advised the State Tax Comrniss ion,  in

wr i t ing,  that  he desi red to waive a smal l  c la ims hear ing and to submit  the case

to the State Tax Comrniss ion,  based on the ent i re record conta ined in the f i le .

ISSI]ES

I,/hether

the Tax Law

and pay over

I n c .

pet i t ioner  is  subject  to  a penalLy pursuant  to sect ion

as a person who wi l l fu l ly  fa i led to col lect ,  t ruthfu l ly

the New York State withholding taxes due from McMurray

6 8 5 ( e )  o f

account for

S I a c k s ,

FINDINGS OF FACT

1.  McMurray Slacks,  Inc.  (here inaf ter  McMurray)  ,  350 5th Avenue,  New

York,  New York 10001,  fa i led to pay over  the New York State personal  income

taxes wi thheld f rom the wages of  i ts  employees for  the per iod l larch 76,  7975 to

A p r i l  3 0 ,  7 9 7 5 .

2. On November 28, 1977 the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner,  Joseph Ol.ewj-xz,
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wherein a penalty was asserted pursuant to sect ion e85(g) of the Tax law for

$185.90'  such amount being equal to the New York State withholding taxes due

from McMurray. Said penalty was asserted on the ground that pet i t ioner was a

person required t .o col lect,  t ruthful ly account for and pay over the withholding

taxes ,  and tha t  he  w i l l fu l l y  fa i led  to  do  so .

3 .  Dur ing  the  per iod  a t  i ssue pe t i t ioner  was a  d i rec to r  and pres ident  o f

McMurray.

4. On Apri l  18, 1975 McMurray made an assignment for the benef i t  of

creditors to the New York Creditmenrs Adjustment Bureau. Pursuant to said

ass ignment ,  the  ass ignee acqu i red  a l l  asse ts  and assumed a l l  l i ab i l i t i es  o f

McMurray. Pet i t ioner contended that the def ic iency at issue wi l l  be paid by

the  ass ignee.

5. Pursuant to a let ter submitted by the assignee:

"Cur ren t ly ,  there  is  approx imate ly  $44,838.51  in  th is  es ta te .
Pr io r i t y  tax  c la ims to ta l  approx imate ly  $4 ,000.00 .  There fore ,
the l iabi l i ty to New York State in the amount of $185.90 wi l l
be  pa id  in  fu l l  upon conc lus ion  o f  th is  p roceed ing . "

CONCIUSIONS OT tAI,

A.  Tha t  pe t i t i one r ,  Joseph  O lew i t z ,  has  fa i l ed  t o  sus ta in  t he  bu rden  o f

proof  imposed by sect ion 689(e)  of  the Tax law to show wi thhold ing tax funds

were t ransferred to the assignee.  Fur ther ,  he submit ted no ev idence to show

that  funds were actuar ly  set  as ide for  wi thhording tax purposes.

B.  That  pet i t ioner ,  Joseph Olewi tz ,  was d i rector  and president  of  McMurray

S lacks ,  I nc .  He  was  a  respons ib le  o f f i ce r  as  de f i ned  w i th in  t he  mean ing  and

intent  of  sect ion 685 (n)  of  the Tax Law and he was l iab le for  the penal ty

imposed  unde r  sec t i on  685 (g )  o f  t he  Tax  Law.
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Joseph Olewi tz  is  denied and the NoLice of

L977 is  sust .a ined.

C.  That  the pet i t ion of

Def ic iency dated November 28,

DATED: Albany, New York

APR 2 3 1982
STATE TAX COMMISSION


