
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Es ta te  o f  Wi l l iam G.  O 'Connor

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax law for the year
7 9 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 7983, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of ld i l l iam G. O'Connor,  the pet i t j -oner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Es ta te  o f  t { i l l i am G.  O 'Connor
c/o Mi lo J.  Shepard, Executor
401 Chape l  Dr .
Syracuse, NY 13219

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuito, i ly of
the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd  day  o f  January ,  1983.

that the
forth on

sa id  add
said wra

ssee is the pet i t ioner
r  i s  the  las t
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  3 ,  1983

Esta te  o f  Wi l l iam G.
c /o  Mi lo  J .  Shepard ,
401 Chape l  Dr .
Syracuse, NY 13279

Dear l1r. Shepard:

Please take not ice of
herewith.

Ot  Connor
Executor

the Decision of the State Tax Commission enclosed

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Milo Shepard
401 Chape l  Dr .
Syracuse,  NY 13219
Taxing Bureau's Representat ive



STATE OF NEI,II YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

ESTATE OF WIII IAM G. O'CONNOR

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 7976.

DECISION

Pet i t ioner ,  Es ta te  o f  Wi l l ian  G.  0 'Connor ,  c /o  Mi lo  J .  Shepard ,  Executor ,

401 Chape l  Dr ive ,  Syracuse,  New York  13219,  f i led  a  pe t i t ion  fo r  redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of the

Tax Law for the year 7976 (Fi le No. 30530).

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, State 0ff ice Bui lding, 333 East l {ashington

SLreet ,  Syracuse,  New York ,  on  January  74 ,  7982 aL  10 :45  A.M.  Pet i t ioner

appeared by Mi lo J.  Shepard, Esq. The Audit  Divis ion appeared by Paul B.

C o b u r n ,  E s q .  ( A l e x a n d e r  W e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the condemnation award by the Court of Claims to the estate of the

decedent was taxable as income in respect of a decedent pursuant to sect ion 691

of the Internal Revenue Code when the award had already been included on the

decedentrs estaLe t .ax return under sect ion 2031 of the Internal Revenue Code.

FINDINGS OF FACT

1 .  0 n

pet i t ioner ,

income taxes

amount of $5

Apr i l  4 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

the  Es ta te  o f  Wi l l iam G.  0 'Connor ,  asserL ing  add i t iona l  persona l

due under Art ic le 22 of the Tax Law for the year 1976 in the

, 8 1 8 . 9 5 ,  p l u s  i n t e r e s t  i n  t h e  a m o u n t  o f  $ 1 , 4 6 8 . 8 3 ,  f o r  a  t o t a l  o f
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$7 1287.78. The accompanying Statement of Audit  Changes explained that the

addit ional tax due was based on fai lure to include the balance of a condemnation

a w a r d  ( $ 7 3 , 6 7 5 . 0 0 )  p l u s  i n t e r e s t  ( $ 2 3 , 9 6 5 . 3 2 )  o n  p e t i t i o n e r ' s  N e w  Y o r k  S t a t e

Income Tax Fiduciary Return.

2 .  Wi l l iam G.  O 'Connor  ( the  "decedent " )  owned rea l  p roper ty  loca ted  in

the Town of Cami11us, New York which was appropriated by New York State pursuant

Lo the laws of eminent domain pr ior to the decedent 's date of death. 0n

July 21, I97I,  pursuant to an Agreement of Part ial  Payment,  the decedent

rece ived the  sum o f  $31,500.00  wh ich  amount  exceeded h is  cos t  bas is  o f  the

property.

3. Pr ior to his death, the decedent brought an act ion in the Court  of

Claims against New York State for a greater amount of compensat ion for the

Sta ters  appropr ia t ion  o f  h is  p roper ty .

4 .  Wi l l iam G.  0 'Connor  d ied  on  December  18 ,  1974,  naming Wi l l iam E.

0 'Connor  and Mi lo  J .  Shepard  as  co-executors  o f  h is  es ta te .

5 .  0n  Ju ly  14 ,  7976,  the  Cour t  o f  C la ims awarded decedent 's  es ta te  add i t iona l

compensat ion for the condemnation in the amounL of $73 ,675.00 and interest of

$ 2 3  , 9 6 5  . 3 2 .

6. Pet i t ioner or iginal ly est imated and reported the addit ional condemnation

award  a t  $131200.00  on  decedent 's  Federa l  es ta te  tax  re tu rn  under  sec t ion  2031

of the Internal Revenue Code. After the award by the Court  of  Claims, the

Federal  return was adjusted to ref lect the actual amount with the agreement of

the Federal  Estate Tax Examiner.  The award was also included in the New York

Sta te  es taLe tax  app l i ca t ion .  0n  June 14 ,7977,  the  Sur rogate  o f  0nondaga County

issued an order f ix ing the New York net estate tax of the Estate of i { i l l iam G.

0 ' C o n n o r  a t  $ 6 5  , 7 3 3 . 7 9  .
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7. 0n or about January 13, 7977, pet i t ioner f i led a New York State Income

Tax Fiduciary Return for 1976 which indicated Federal  taxable income of $25,300.00

and tax due and remit ted in the amount of 5957.63. The condemnation award was

not ref lected on this return.

8 .  PeL i t ioner 's  pos i t ion  is  tha t ,  because the  condemnat ion  award  was

included in estate taxes under sect ion 2031 of the Internal Revenue Code, i t

cannot be included as income in respect of a decedent under sect ion 691 of the

Internal Revenue Code. Pet i t ioner further states that,  s ince the Federal

determinaLion as to inclusion under sect ion 203L was f inal ,  this determinat ion

is binding on New York under sect ion 961, of Art ic le 26 of.  the Tax Law. Moreover

pet i t ioner asserts that there is a two-year statule of l imitat ions under sect ion

249'x of Art ic le 10 of the Tax law during which the State Tax Commission may

appea l  e r roneous dec is ions  o f  the  Sur rogate .  Pet i t ioner  c la ims,  there fore ,  as

a result  of  the st .atute, the Not ice of Def ic iency was not t imely.

CONCIUSIONS OF tAW

A. That the New York taxable income of a resident estate is def ined by

sec t ion  618 o f  the  Tax  law as  the  es ta te 's  Federa l  taxab le  income as  de f ined in

the laws of the United States for the taxable vear.  with certain New York

modi f i ca t ions .

B. That sect ion 691 of the Internal Revenue Code provides, in pert inent

p a r L ,  t h a t :

" (a ) (1 )  The amount  o f  a l l  i tems o f  g ross  income in  respec t  o f  a
decedent which are not properly includible in respect of the taxable
per iod  in  wh ich  fa l l s  the  da te  o f  h is  death  or  a  p r io r  per iod . . .sha l l
be included in the gross income, for the taxable year when received,
o f :

(A) the estate of the decedent,  i f  the r ight to receive the
amount is acquired by the decedentrs estate from the decedent l .
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C. That upon the f i l ing of the acquisi t ion map in the off ice of the

County Clerk of Onondaga County, t i t le to the property vesLed in the State of

New York (Eminent Domain Procedure Law, Sect ion 402).  Ti t le to the property,

there fore ,  passed pr io r  to  decedent rs  death .

D. That,  inasmuch as the decedent 's r ight to compensat ion for the appropri-

at ion of his property came into being pr ior to his death, the condemnation

award const i tuted income in respect of a decedent and was taxable as such (see

Mat te r  o f  Es ta te  o f  G ladys  F .  Ar ies ,  S ta te  Tax  Commiss ion ,  December  12 ,  1980;

Mat te r  o f  Fann ie  R.  Zeamon,  S ta te  Tax  Commiss ion ,  December  12 ,  1980) .

E. That the r ight to income in respect of a decedent is f requent ly

inc luded in  a  decedenLts  g ross  es ta te  fo r  Federa l  es ta te  tax  purposes .  The

fact that Lhe income tax on such income is shi f ted to the estate does not

affect the inclusion of the income in the gross estate. The condemnation award

is ,  there fore ,  inc lud ib le  bo th  in  the  gross  es ta te  under  sec t ion  2031 o f  the

Internal Revenue Code and as income in respect of a decedent under sect ion 691

of the Internal Revenue Code.

F. That,  in recognit ion of the double taxat ion result ing from inclusion

as  par t  o f  the  gross  es ta te  and as  income,  sec t ion  691(c ) (1 )  o f  the  fn te rna l

Revenue Code al lows the pet i t ioner to deduct on the income tax return estate

taxes which are attr ibutable to the condemnation award and such other expenses

as  are  permi t . ted  by  sec t ion  691(b)  o f  the  Code.

G. That,  because the condemnation award is includible in both the esLate

Lax return and the f iduciary income tax return, pet i t ioner 's rel iance on the

binding Federal  determinat ion under sect ion 967 of Art . ic le 26 of the Tax law

and the statute of l imitat ions under sect ion 249-x of Art ic le 10 of the Tax

Law is immaterial .  The Audit  Divis ion was not contest ing the award's inclusion
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in the est.ate tax returnl  rather the Divis ion correct ly argued that the award

should be included as income in respect of a decedent on the income tax return.

H. That the pet i t ion of the Estate of Wil l iam G. O'Connor is granted to

the extent indicated in Conclusion of law 'rFr '1 that the Audit  Divis ion is

hereby directed to modify the Not ice of Def ic iency issued Apri l  4,  1980; and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSI0N

JAN 3 1983
ftc 7t urr

STATE TAX COMMISSION


