
STATE OF NEW YORK

STATE TAX COMI'fiSSION

In the Matter of the Petition
o f

Edward Nassberg

for Redetermination of a Deficiency or a Revision
of a Determioation or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
7973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of June, 7982, he served the within notice of Decision by
certified rnail upon Edward Nassberg, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

Edward Nassberg
5 Beechwood Court
Dix Hil ls, NY 11746

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuitody of
the United States Postal Service within the State of New York.

that the said
forth on said

AIT'IDAVIT OF MAITING

is the petitioner
the_last known address

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
18th day of June, 1982.

addressee
wrapper is

/



STATE OT NEhI YORK

STATE TAX COMI'IISSION

In the Matter of the Petition
of

Edward Nassberg

for Redetennination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7973.

AFFIDAVIT OT UAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of June, 7982, he served the within notice of Decision by
certified mail upon Michael Rikon the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael Rikon
Rudick, Kirschuer & Rikon
150 Broadway
New York, NY 10038

and by deposit ing saoe enclosed in a postpaid properly addressed wrapper in a
(post. off ice or off icial depository) under the exi lusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
18th day of June, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, 1982

Edward Nassberg
5 Beechwood Court
D ix  H i l l s ,  NY 71746

Dear  Mr .  Nassberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
traw Bureau - l i t igation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michael Rikon
Rudick, Kirschuer & Rikon
150 Broadway
New York, NY 10038
Taxing Bureau's Representat ive



STATE 0F NE\,rr Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDWARD NASSBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1973-

DECISION

Peti t ioner,  Edward Nassberg, 62 hroodmont Drive, Dix Hi l ls,  New York 11746,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of.  the Tax Law for the year 1973 (Fi Ie No. 15959).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l^Jor ld Trade Center,  New York, New

York ,  on  May 5 ,  1981 a t  2 :45  P.M.  Pet i t ioner  appeared by  Michae l  R ikon,  Esq.

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  L"vy ,  Esq. ,  o f

c o u n s e l ) .

ISSUE

l, lhether petitioner Edward

truthful ly account for and pay

Inc .  fo r  the  year  1973.

Nassberg  was a  person

over withholding taxes

requ i red  to  co l lec t ,

due fron PaIner Plast ics,

FINDINGS OF FACT

1. On Apri l  29, 1976 the Audit  Divis ion issued a Not ice of Def ic iency and

Statement of Def ic iency against pet i t ioner,  in the amount of $8r048.35 for the

tax year 1973. The statement asserted that pet i t ioner was a person required

to col lect,  t ruthful ly account for and pay over withholding taxes due from

Palmer Plast ics, Inc. for the year 1973 pursuant to the provisions of subsect ions

(g) and (n) of sect. ion 685 New York Tax law.
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2. The aforementioned statement of def ic iency asserted the l iabi l i ty for

the withholding period in sums as fol lows:

I,IIITI{HOIDING TAX PERIODS AI'IOI]NT

Apr i l  1  to  Apr i l  15,  7973
May 1 to  August  B,  1973

TOTAT DI]E

$1 ,404 .51
6 ,643 .B4

$B ,048 .  35

3.  The corpora te  employer  was Pa lmer  P las t ics ,  Inc .  ( t tPa lmer t ' ) ,  the

address of which was 1072 Avenue D, Brooklyn, New York.

4. Palmer was engaged in the business of manufactur ing plast ic toys.

5. The control l ing interest in Palmer was owned by the Estate of I rv ing

Wildstein. Stephen Wildstein was the co-executor and pr incipal benef ic iary of

th is  es ta te .

6 .  The es ta te  w ished to  se l l  th is  bus iness .

7. In the spr ing of 1972 pet i t ioner was asked by Robert  Snyder and Phi l ip

Hixon, partners of Snyder-Hixon Associates, which $/as a venture capital  partner-

ship, i f  he was interested in an opportunity to part ic ipate in the purchase of

PaImer .

B. Palmer was not doing wel l  f inancial ly and Stephen Wildstein asked

Snyder and Hixon about rais ing money for the company. Snyder and Hixon agreed

that they would attempt to raise some money for the company i f  they could

obta in  an  op t ion  to  purchase Pa lmer rs  s tock .

9 .  Pet i t ioner  expressed an  in te res t  and shor t l y  therea f te r ,  he  a long w i th

Snyder-Hixon Associates, Stephen l . / i ldstein and one Pasquele Iammatteo formed

h l inneco,  Inc .  ( ' iWinneco" ) ,  a  De laware  corpora t ion  ( in i t ia l l y  ca l led  Pa lmer

Indus t r ies ,  Inc . ) ,  to  e f fec tua te  the  purchase o f  Pa lmer .



1 0 .  N a s s b e r g ,

into an agreement

Winneco.

1 1 .  W i n n e c o r s

Snyder-Hixon

dated June 20,

- 3 -

Assoc ia tes ,  I { i lds te in  and

7972, whereby theY would

Iammatteo entered

purchase stock in

fo rmat ion  cap i ta l  was  as  fo l lows:

NAME NO. SHARES PIJRCHASE PRICE

l^ l i ldstein
Nassberg
Iammatteo
Snyder-Hixon

Assoc ia tes

333  ,333
166,666
t66 ,666

333 ,333

$ 3 ,333 .33
$  r ,666 .66
$  r ,666 .64

$25 ,000 .00

72. Ll inneco was a shel l ,  a holding company set up pr incipal ly to op,erate

and manage Palmer Plast ics, Inc. Under the terms of an agreement,  Winneco was

to act as consultant to Palmer and had an opt ion to purchase Palmerrs stock i f

certain condit ions were met on or before January 1, 1973. In connect ion with

the Stock Purchase Agreement dated June 20 ,1972, i t  was agreed that Palmer

would retain Winneco as management consultants for the period from the date of

the agreement to the closing date. In this connect ion, i t  was agreed that

Winneco and i ts off icers would have the power to manage and direct the dai ly

operat ions of Palmer, including hir ing and f i r ing of employees, purchase and

sa le  o f  mater ia ls  and goods,  e tc . ,  to  be  exerc ised reasonab ly  in  L l innecots

judgment as to the best interest of  the corporat ions.

13 .  None o f  Pa lmer ts  s tock  was ever  purchased by  or  ever  t rans fer red  to

Winneco. Rather,  the stock was endorsed in blank and held by Palmer in escrow

pursuant to the contract to purchase.

L4 .  Pet i t ioner 's  respons ib i l i t y  was  sa les  and sh ipment .  He was on  the

road 40 percent to 50 percent of the t ime visi t ing accounts. fammateo's area

of responsibi l i ty with tJ inneco and Palmer was manufactur ing, purchasing and

product ion. Snyder and Hixon shared the responsibi l i ty for the infusion of
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capital  into Winneco, which could be ei ther loaned or advanced to Palmer.

Snyder  and H ixon were  a lso  respons ib le  fo r  Winneco 's  and Pa lmer rs  budget ing ,

account ing and forecast ing.

15. Because of the fai lure of Snyder-Hixon Associates to come up with the

requisi te f inances for Palmer, the contract that hl inneco had to purchase Palmer

expired bn January 1, 1973. However,  i t  was further extended for thir ty days.

The opt ion which h/ inneco held to acquire an interest in Palmer was never

exerc ised.

16. Neither Nassberg, Snyder nor Hixon owned any stock in Palmer. Likewise,

none were  o f f i cers  nor  d i rec to rs  o f  Pa lmer .

17 .  Pet i t ioner  was g iven and exerc ised check  wr i t ing  au thor i ty  on  Pa lmer 's

checking account(s).  The authori ty was given by l , l i ldstein and could have been

revoked by him at wi l l .

18. Pet i t ioner test i f ied that he signed Palmer's checks as a convenience

f o r  a m o u n t s  l e s s  t h a n  $ 1 , 0 0 0 . 0 0 .

19 .  Cop ies  o f  Pa lmer  checks  show tha t  pe t i t ioner  s igned checks .

20. Pet i t ioner t .est. i f ied that he did not have authori tv to decide what

bi l ls were to be paid by Palmer nor did he have authori ty to decide what checks

were to be drawn. He also test i f ied that he could not hire or f i re employees.

This is contrary to the porders granted in the Stock Purchase Agreement (see

Finding of Fact No. 12).

2L .  Pa lmer 's  checkbook was kept .  in  a  sa fe  and on ly  Franc is  Cohen,  i t s

bookkeeper ,  had access  to  i t .

22. Palmer eventual ly went into a Chaper 11 bankruptcy. Pet i t ioner " Ief t

short ly thereafter".
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CONCIUSIONS OF LALI

A. That subsect ion (g) of sect ion 685 of the Tax Law provides in part :

"Any person required to col lect,  t ruthful ly account for,  and pay over
the tax imposed by this art ic le who wiI I fuI Iy fai ls to col lect such
tax or truthful ly account for and pay over such tax or wi l l fu l ly
attempts in any manner to evade or defeat the tax or the payment
thereo f ,  sha l l ,  in  add i t ion  to  o ther  pena l t ies  p rov ided by  law,  be
I iab1e to a penalty equal to the total  amount of the tax evaded, or
no t .  co l - Iec ted ,  o r  no t  accounted  fo r  and pa id  over , "

B .  That  subsec t ion  (n )  o f  sec t ion  685 o f  the  Tax  Law prov ides ,  in  par t ,

tha t :

" . . . the  te rm person inc ludes  an  ind iv idua l ,
or an off icer or employee of any corporat ion
corporat ion),  or a member or employee of any
off icer,  employee or member is under a duty
respect of which the violat ion occurs. "

corporal ion or partnership
( inc lud ing  a  d isso lved
partnership, who as such

to perform the act in

C. That.  for the period in issue, pet i t ioner v/as act ively engaged in the

manager ia l  and f inanc ia l  a f fa i rs  o f  Pa lmer .

D.  That  fo r  the  per iod  in  i ssue,  pe t i t ioner  was a  person requ i red  to

col lect,  t ruthful ly account for and pay over the income tax for said period.

Mat te r  o f  Pasqua le  Iammat teo ,  S ta te  Tax  Commiss ion ,  Ju ly  31 ,  19811 Mat te r  o f

Rober t  snyder ,  S ta te  Tax  commiss ion ,  Ju ly  31 ,  1981;  Mat te r  o f  ph i l l i p  H ixon,

Sta te  Tax  Commiss ion ,  Ju ly  31 ,  1981.

E. That in view of the foregoing, the pet i t ion, herein, is denied and the

Not ice  o f  Def ic iencv  is  sus ta ined.

DATED: Albany, New York

.lUN 1 8 lggz
COMMISSION


