
STATE OF NEI,/ YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
o f

Har ry  Napp i ,  J r .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 6 .

AT'FIDAVIT OF HAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of May, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon Harry Nappi,  Jr. ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Har ry  Napp i ,  J r .
34 Execut ive Drive
Hauppauge, NY 17787

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further
herein and that the address
of  the pet i t ioner .

sa id addressee is  the pet i t ioner
sa id the last known address

says that the
set forth on

Sworn to before me this
5th day of May, 7982.



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Har ry  Napp i ,  J r .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
1976

That deponent further says that. the said addressee is
of the petit ioner herein and that the address set forth on
last known address of the representative of the petit ioner.

Sworn to before me this
5 th  day  o f  May,  1982.

AI'FIDAVIT OF MAITING

State of New York
County of Albany

_ Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of May, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Burton Cohen the representat ive of the pet i t ioner in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Burton Cohen
535 Fif  t .h Ave.
New York ,  NY 10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united states Postal  service within the state of New york.

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 5, 1982

Harry  Nappi ,  Jr .
34 Executive Drive
Hauppauge, NY 17787

Dear Mr.  Nappi :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Burton Cohen
535 Fifth Ave.
New York,  NY 10017
Taxing Bureau's Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY NAPPI, JR.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1976-

1. Shorterm fnternat ional,

personal income tax withheld from

$11,878.32  fo r  the  per iod  January

Peti t ioner,  Harry Nappi,  Jr. ,  34 Bxecut ive Drive, Hauppauge, New york

11787, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1976 (Fi le No.

22028).

A formal hearing was held before Arthur Bray, Hearing Officer, at the

off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  Apr i l  29 ,  1981 a t  2 :45  P.M.  Pet i t ioner  appeared by  Bur ton  Cohen,  Esq.

The Audit  Divis ion appeared by Ral-ph J. Vecchio, Esq. (Angelo A. Scopel l i to,

E " q .  ,  o f  c o u n s e l ) .

ISSIIES

I.  Llhether pet i t ioner is l iable for the penalty asserted against him

pursuant to sect ion 685(g) of the Tax Law with respect to New York State

withholding taxes due from Shorterm Internat ional,  Inc.

I I .  Whether a penalty based upon an est imated amount of withholding tax

may be asserted pursuant to sect ion 685(g) of the Tax Law.

FINDINGS OF FACT

fnc. (rrshorterm") fai led to pay

the wages of its employees in

1, 1976 through September 30,

DECISION

New York State

the amount of

1976. The
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Audit Division computed the amount of tax withheld based upon the withholding

tax returns filed with the Department of Taxation and Finance. Six of the nine

returns f i led for the period in issue were signed by an assignee in bankruptcy.

2. 0n January 30, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

and Statement of Def ic iency against pet i t ioner assert ing a penalty equal to the

amount of unpaid New York State withholding tax due from Shorterm for the

period January 1, 1976 through September 30 ,  1976

3. Pet i t ioner f i rst  became associated with Shorterm in February, 1973.

Shorterm was a subsidiary of Short  Loan and Mortgage Co.,  Ltd. of  London,

England ("Short  Loan").  Ini t ia l ly,  Short  loan owned 51 percent of Shorterm.

4. Shorterm was establ ished pr imari ly to trade in federal  funds and

secondari ly to trade in the Eurodol lar market.  Shorterm would receive a

brokerage commission for the services i t  rendered. Short  loan was a Eurodol lar

brokerage f i rm.

5. Shorterm was financed through a line of credit from the New York

branch of Nat ional Westminster Bank Limited guaranteed by Short  Loan. This

l ine of credit  was secured by cert i f icates of deposit  held in Short  Loan's

por t fo l io .

5. Pet i t ioner owned 2r500 shares of Shorterm which const i tuted 25 percent

of Shortermrs outstanding stock and had the t i t le of president.  Pet i t ioner was

also a director of Shorterm, al though Shorterm never had a board of directors'

meeting. As the president of Shorterm, pet i t ioner signed checks, paid bi l ls,

s igned tax returns, and hired and f i red employees. Pet i t ioner would consult

with Short loan insofar as the amount of expenditures were concerned because

pet i t ioner needed Short  Loan's approval to draw down on the l ine of credit .  In

addit ion to his funct ion as an off ice manager supervising the operat ion of
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Shorterm, pet i t ioner performed services as a broker of Eurodol lars and federal

funds.

7. The accounting services for Shortenn were perfonned by an accountant

engaged by Short  Loan. In addit ion to preparing Shorterm's tax returns, this

accountant would prepare Shorterm's books and records and rnonthly f inancial

reports.  These monthly f inancial  reports would be subnit ted to Short  Loan.

Shorterm also ut i l ized the services of a bookkeeper who was hired by the

accountant who had been engaged by Short Loan.

B. In the lat ter part  of  1975 and the beginning of L976, Shortern began

experiencing f inancial  di f f icul t ies due to the prevai l ing money market

condit ions. As a result  of  these f inancial  di f f icul t ies, Shortern had to

borrow money. Accordingly,  a l ine of credit ,  guaranteed by Short  Loan, nas set

up with National Llestminster Bank limited of New York on behalf of Shorterm.

9. Pet i t icner could not draw down on this l ine of credit  with Nat ional

Westminster Bank Limited on his own authority. lrlhen there were bills that had

to be paid, pet i t ioner would cal l  the chairman of the board of Short  loan and

apprise him of the detai ls of  every bi l l .  Thereafter,  pet i t ioner would receive

direct ion as to which bi l ls were to be paid. In order for Shorterm to pay i ts

bi l ls,  Short  Loan would request Nat ional l r testminster Bank Limited to credit

Shorterm's checking account.  In 1976, there was very l i t t le revenue coming

into Shorterm and most of the funds used by Shorterm to pay its bills were

those made avai lable by Short  Loan.

10. Pet i t ioner never paid for the shares of Shorterm stock he received.

In November, 1976 the shares of Shorterm stock owned by pet i t ioner reverted

back to Short  loan pursuant to Short  Loan's demand. Short  loan sought to

acquire Shorterm's stock in order for Short  Loan to obtain certain favorable
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tax treatment in the United Kingdom when Shorterm went out of business or !/as

I iquidated.

11. Pet i t ioner was aware that taxes were being withheld from the employees

of Shorterm and not being paid. Pet i t ioner advised Short  Loan that Shorterm

had to borrow more money in order to pay the taxes due. Short  Loan told

petitioner to delay paying the taxes in the hope that Shorterm would eventually

become more prof i table and that eventual ly Short  Loan would pay the taxes due.

If petitioner had drawn a check to pay Lhe taxes there would not have been

suff ic ient funds for the checks to have been honored.

12. Mr. Robert  la idlaw, the chief f inancial  of f icer of Short  t roan, told

pet i t ioner on several  occasions before Shorterm rdas l iquidated that Short  loan

wou ld  assune Shor te rm's  tax  l iab i l i t y .

In a let ter dated October 31, 1979, Short  Loan advised pet i t ioner that

i t  would make a one t ime ex grat ia payment of $151000 to assist  pet i t ioner in

meeting federal  and state Lax assessments. This payment was expressly

condit ioned on pet i t ioner 's agreeing that Short  Loan was not accept ing

l iabi l i ty and Lhat Short  Loan would not consider further assistance. In a

check dat.ed November 12, 1979, $15,000 was paid to the Internal Revenue

Serv ice .

13. Pet i t ioner 's representat ive asserted at the hearing that Shorterm was

taken over by a trustee in bankruptcy during a port ion of the period in issue.

No documents were submitted by pet i t ioner ei ther at or af ter the hearing to

substanLiaLe the date that the trustee in bankruptcy assumed control  of

Shorterm.
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CONCLUSIONS OF I.AW

A.  That  " . . . the  ques t ion  o f  whether  o r  no t  someone is  a  "person ' r  requ i red

to col lect and pay over withholding taxes is a factual one. Factors determina-

t ive of the issue can include whether pet i t ioner owned stock, s igned the tax

returns, or exercised authori ty over employees and the assets of the

corpora t ion  (c i ta t ions  omi t ted) . "  Mat te r  o f  McHugh v .  S ta te  Tax  Co . ,  70

A . D . 2 d  9 8 7  ,  9 8 8 )  .

B. That since pet i t ioner was the president of Shorterm and had dut ies

consist ing of s igning checks, paying bi l Is,  s igning tax returns, hir ing and

f ir ing employees, and supervising the operat ion of Shorterm, pet i t ioner v/as a

"person" within the meaning of Tax Law S 685(9).

C.  That  the  te rm "w i l l fu l - ' r  as  used in  the  Tax  I ,aw 5685(g)  " . . .means an

act,  default ,  or conduct voluntar i ly done with knowledge that,  as a result ,

t rust funds belonging to the government wi l l  be used for other purposes (Matter

of levin v.  Gal lman, 42 NY2d 32)."  (Matter of  McHugh v. State Tax Comm., 70

A.D.2d 987,989) .  "Knowledge tha t  w i thho ld ing  taxes  have no t  been remi t ted  and

a fai lure to invest igate or correct this mismanagement of corporate funds is

enough  to  cons t i t u te  w i l l f u l  conduc t  ( c i t a t i ons  om i t t ed ) . "

(Mat te r  o f  Mac lean v .  S ta te  Tax  Comm. ,  69  A.D.2d 951,  952 a f f 'd .  49  N.Y.2d

9 2 0 ) .

D. That since pet i t ioner was aware that the withholding taxes due were

not being paid, acquiesced in the decision to prefer other creditors over the

obl igat ion to pay the withholding taxes due, and fai led to take act ion to

correct the mismanagement of corporate funds, pet i t ioner 's act ion was "wi l l fu l"

within the meaning of Tax Law 5685(S).
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E.  That  in  v iew o f  F ind ing  o f  Fac t  "1 r r ,  i t

whether a penalty based upon an est imated amount

asser ted  pursuant  to  Tax  taw 9685(g) .

F .  That  the  pe t i t ion  o f  Har ry  Napp i ,  J r .  i s

Def ic iency dated January 30, 1978 is sustained.

DATED: Albany, New York

IV]AY 051982

unnecessary to determine

withholding tax nay be

denied and the Not ice of

STATE TAX COMMISSION

i s

o f


