
STATE OF NEW YORK

STATE TAX COMMISSION

In the }latter of the Petition
o f

Joseph & Jeanette Neulinger

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1975.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied rnai l  upon Joseph & Jeanette Neul inger,  the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Joseph & Jeanette Neul inger
2 7 5 1  S .  0 c e a n  D r .
Ha l landa le ,  FL  33009

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the sa id  addressee is the pet i t ioner
the last known addressherein and that the address set forth aid wrapper is

of Lhe pet i t ioner.

Sworn to before me this
6th day of October,  7982.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph & Jeanette Neulinger

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
1 9 7 5  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph J. Gluckman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph J. Gluckrnan
Gluckman & Gevirrnan, CPA's
4 1  E .  4 2 n d  S t .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t

AFFIDAVIT OF MAIIING

is the representative
on said r1'rapper is the

That deponent
of the pet i t ioner
last known address

Sworn to before me this
6 th  day  o f  October ,  1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 1982

Joseph & Jeanette Neul inger
2 7 5 1  S .  0 c e a n  D r -
Hal landale, Fl  33009

Dear  Mr .  &  Mrs .  Neu l inger :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Joseph J. Gluckman
Gluckman & Gevirman, CPA's
41  E .  42nd  S t .
New York, NY 10017
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMM]SSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPH NEUIINGER and JEANETTE NEUTINGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1975.

DECISION

Peti t ioners, Joseph Neul inger and Jeanette Neul inger ,  2757 South Ocean

Dr ive ,  Ha l lenda le ,  F lo r ida  33009,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax law

f o r  t h e  y e a r  1 9 7 5  ( F i l e  N o .  2 5 8 5 3 ) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  16 ,  1981 a t  2 :45  P.M.  Pet i t ioners  appeared by  Glucknan and

Gevirman, CPA's. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Kevin A.

C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether pet i t ioner Joseph Neul inger substant iated days worked outside

the State so as to properly al locate income. '

I I .  Whether pet i t ioner Joseph Neul inger has substant iated a loss as an

al lowable deduct ion connected with a New York source.

FINDINGS OF FACT

1. 0n Decernber 1, 7978, the Audit  Divis ion issued a Statement of Audit

Changes wherein addit ional personal income tax was computed because of fai lure

t.o submit necessary information regarding days worked outside the State and

add i t iona l  in fo rmat ion  concern ing  a  $7 ,687.AA loss .  Wages wh ich  were  repor ted
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and al located outside New York State and the loss which was attr ibutable to a

New York source had not been substant iated and thus had been disal lowed.

Accord ing ly ,  a  Not ice  o f  Def ic iency  in  the  amount  o f  $121377.46  p lus  in te res t

o f  $ 3 , 0 4 3 . 8 1  f o r  a  t o t a l  o f  $ 1 5 , 4 2 1 . 2 7  w a s  i s s u e d  o n  M a r c h  8 ,  7 9 7 9 .

2. Pet i t ioners t imely f i led their  New York Stat.e nonresident return for

7975, wherein thir ty days were al located as days pet i t ioner Joseph Neul inger

worked in New York State. A dai ly srmmary worksheet was offered which set

forth where said pet i t ioner,  an execut ive with a managenent corporat ion, spent

most  o f  h is  t ime work ing .  Most  o f  h is  work  was in  F lo r ida  as  was h is  res idence,

1890 South 0cean Drive, Hal landale, Flor ida 33009. Pet i t ioner submitted

American Express statements which corroborated where he worked and the amount

of expenses he incurred eat ing in restaurants and staying in hotels.  However,

no proof was offered that.  the expenses incurred were for business purposes and

that work done ouLside New York State was for the necessity of the employer.

3 .  Pet i t ioner  o f fe red  Schedu le  A  -  Par tner 's  Share  o f  Income,  Deduct ions ,

etc. ,  a Supplement to Schedules A and B of NYC-204-1975 for the calendar year

1975 for the period beginning July 1, 1975 and ending December 31, L975, for

lunar Associates, c/o l loyd Probberr 666 Fif th Avenue, New York, New York

10019,  where in  a  loss  o f  $71687.00  was ind ica ted  f ron  ord inary  income.  A  copy

of a Supplement to Schedules K and P of IT-204-I975 for New York State, showing

the  ord inary  loss  o f  $7  ,687.00  fo r  Lunar  Assoc ia tes  fo r  the  per iod  beg inn ing

Ju ly  1 ,  7975 and end ing  December  31 ,  7975,  was a lso  o f fe red .  No proo f  was

offered that the loss was attr ibutable to a New York source.

CONCTUSIONS OF LAW

A. That individuals,  whose gross income include salar ies, wages or

simi lar compensat ion for personal services rendered, are required, with respect



- 3 -

to such income, to keep such records as wi l l  enable the Tax Commission to

determine the correct amount.  of  income subject to tax. 20 NYCRR 152.2. I f  a

nonresident employee performs services for his employer both within and without

the State, his income derived from New York sources includes that proport ion of

his total  compensat ion for services rendered as an enployee which the total

number of working days employed within the State bears to the total  number of

working days employed both within and without the State. However,  any al lowance

claimed for days worked outside of the State must be based upon the performance

of services which of necessity -  as dist inguished from convenience - obl igate

the employee to out-of-state dut ies in the service of his employer.  20 NYCRR

131.16.  The records  submi t ted  by  pe t i t ioner  Joseph Neu l inger ,  do  no t  p rov ide

suff ic ient information to determine the amount of income subject to tax within

the meaning and intent of  2O NYCRR 152.2. The schedule for days worked outside

New York State does not indicate any business purpose for said days. Therefore,

no al locat ion is al lowed since i t  was not shown that said days were worked out-

o f -s taLe fo r  the  necess i ty  o f  h is  employer .

B. That the New York adjusted gross income of a nonresident partner shal l

inc lude h is  d is l r ibu t ive  share  o f  a l l  i tems o f  par tnersh ip  income,  ga in ,  Ioss

and deduct ion enter ing into his Federal  adjusted gross income to the extent

such i tems are  der ived  f rom or  connected  w i th  New York  sources ,  i .e . ,  a t t r ibu tab le

to the ownership of any interest in real or tangible personal property in the

Sta te  o r  to  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on  in  th is

Sta te .  20  NYCRR 134.1(a) .  Pet i t ioner  Joseph Neu l inger  d id  no t  d isc lose

sat is fac to r i l y  the  par tnersh ip  loss  was a t t r ibu tab le  to  New York  sources .
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and the

DATED:

OCT (j

That the pet i t ion of

Not ice of Def ic iency

Albany, New York

, r  1 . - r O d )
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Joseph Neulinger

issued on  March  8 ,

and Jeanette Neulinger is denied

1979 is  sus ta ined.

STATE TAX COMMISSION

ISSIONER


