
STATE OF NEI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas J. & Maurine M. Murtagh

for Redeterminat i"on of a Def ic iency or a Revision
of a Deterrninat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1975.  :

That deponent further says that the said
herein and that the address set forth on said
of  the pet i t ioner .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas J. & Maurine M. Murtagh, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Thomas J. & Maurine M. Murtagh
20A E.  65Lh St .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

Sworn to before me this
11 th  day  o f  June,  L982.

addressee is  the  pe t iL ioner
wrapper is the last known address
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STATE 0F NEl,rI Y0RK

STATE TAX COMMISSION

In the Matt .er of  the Pet. i t ion
o f

Maurine M. MurtaghThomas J. &

for Redeterminat ion of
of a Determinat ion or a
Tax under Art ic le 22 of
19  75

AFFIDAVIT OF MAITING
a Defic iency or a Revision
Refund of Personal Income
the Tax law for the Year

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representative of the pgtit ioner.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 11th day of June, 1982, he served the within notice of Decision by
cert i f ied mail upon Haxty Palmer the representative of the petit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vr rapper  addressed as fo l lows:

Harry Palmer
Bil ler & Snyder
75 Maiden Lane
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent
of the pet. i t ioner
Iast known address

Sworn to before me this
l l th  day  o f  June,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11,  7982

Thonas J. & Uaurine M. Murtagh
200 E.  66rh  Sr .
New York,  NY 10021

Dear  Mr .  &  Mrs .  Mur t .agh:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Comniss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr aDy proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 monLhs from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Harry Palmer
Bi l ler & Snyder
75 Maiden Lane
New York, NY 10038
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Uatter of the petit ion

o f

THOI'IAS J. MURTAGH and MAITRINE t{. MURTAGH

for Redetermination of a Deficiencv or for
Refund of Personal Income Tax undei Art icle 22
of the Tax Law for the year 1975.

I. Whether petit ioners are subject to

New York.

II .  Whether a distr ibution which Thomas

occurred in 7974 from an employer in England

taxable by New York State.

FINDINGS OF FACT

Petit ioners, Thomas J. Murtagh and Maurine M. Murtagh, 200 East 56th

Street, New York, New York 10021, f i led a petit ion for redetermination of a

deficiency or for refund of personal income tax under Art icle 22 of the Tax Law

for  the year  1975 (F i le  No.  21148) .

A fonnal hearing was held before Arthur Bray, Hearing Off icer, at the

off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on Apr i l  30,  1981 at  1 :30 P.M.  Pet i t ioners appeared by Bi l ler  and Snyder

(Harry Palmer' cPA and Sydney Smolowitz, Esq.). The Audit Division appeared

by Ralph J .  vecchio,  Esq.  (Patr ic ia  Brumbaugh,  Esq. ,  o f  counsel ) .

ISSTTES

Uurtagh received

before he entered

DECISION

in 1975 but which

New York is

tax as residents of the State of

1.  Pet i t ioners,

New York State Income

Thomas J. Murtagh and Maurine M.

Tax Resident Return for the 1975

Murtagh, f i led a joint

calendar year. 0n this
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return'  pet i t ioners reported that they were residents of New York from January 23,

1975 to  December  31 ,  1975.

2. On December 27, 1976, the Audit  Divis ion issued a Statement of Audit

Changes with an IT-38 Attachment assert ing a def ic iency of personal income tax

on the ground that petitioners \dere considered New York resident.s for the

ent i re  1975 ca lendar  year .  Accord ing ly ,  on  October  31 ,  1977 the  Aud i t  D iv is ion

issued a  Not ice  o f  Def ic iency  asser t ing  a  de f ic iency  o f  $3r156.18 ,  p lus  in te res t

o f  $ 1 3 0 . 0 6 ,  f o r  a  t o t a l  o f  $ 3 , 2 8 6 . 2 4 .  T h i s  N o t i c e  o f  D e f i c i e n c y  a l s o  g a v e

pet i t ioners credit  for an overpaJrment of $2r165.93 on the return thereby

reduc ing  the  amount  due to  $1r120.31 .

3 .  Pet i t ioner ,  Thomas Mur : tagh,  was  born  in  San Franc isco ,  Ca l i fo rn ia .

Thomas Murtagh also had his earry schooring in car i fornia.

4. Thomas Murtagh's f i rst  emplo5rment posit ion vJas with Englehard Industr ies.

Pet i t ioner ini t ia l ly worked for Englehard fndustr ies at the f i rmrs headquarters

in Newark, New Jersey. Subsequent ly,  Thomas Murtagh worked for this f i r rn in

San Franc isco ,  Ca l i fo rn ia .

5- In 7959 Thomas Murtagh came to New York to begin working for the firm

of Smith, Barney and Company. He part ic ipated in a training program and after

several  years he became an off icer in the company.

6- fn March, 1973 pet i t ioner Thomas Murtagh terminated his employment

with Smith, Barney and Company and accepted a posit ion as a t tManaging Directort t

of  l ' /estern American Bank, a merchant banking corporat ion owned by var ious

internal ional banks in trondon, England.

7 - After about a year with the banking organization in London, Thomas

Murtagh assumed a posit ion which was effect ively that of  the chief execut ive

off icer of the bank.
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8. As a result  of  an oi l  embargo, chaos rras caused in the banking industry.

This,  in turn, reduced Thomas Murtagh's employerts operat ions and in September,

L974, Thonas Murtaghrs posit ion was terminated.

9. The terminat ion of Thomas l lurtagh's posit ion caused pet i t ioner to seek

other employnent. In the course of seeking nerlr employment, Thonas Murtagh

interviewed and considered positions in the United Kingdom, France, and the

United States. Subsequently, he accepted employment with the firm of Dean,

Witter in a posit ion located in New York.

10. Pet i t ioner returned to New York on January 23, 1975.

1l- .  When Thomas Murt.agh's posit ion with the bank in London ended in

Septernber, 1974, he became entitled to a lump-sum payment by reason of his

termination with the pension plan of the bank. Although this lump-sum distribution

was due and payable upon the conclusion of his employnent with the bank,

petitioners' New York State Income Tax Resident Return reveals that Thonas

Murtagh did not receive payment unt i l  January 21, 1975.

12. Thomas Murtagh reported his income on a cash basis.

13. h'hen Thomas Murtagh rnoved to London, he terminated the lease on his

apartment in New York. At the time he terminated his lease, Thonas Murtagh had

to pay some charges for work that had to be done on the apartment. I{hen he

terminated his lease, he did not reserve an interest in the bui lding or reserve

a  l e a s e .

14. When petitioners aruived in London, they initially rented and later

bought a one-family home. The cost of  the hone was between $1601000.00 and

$180,000 .00  (u .s . ) .

15. Upon returning to New York, Thomas Murtagh obtained an apartment in

the same bui lding in which he had formerly fesided,
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L6. Thomas Murtaugh ltas a member of New York clubs before moving to

London. He did not Lerminate his membership in these clubs when he moved for

reasons of business convenience. Mr. Murtagh also joined clubs when he moved

to London. Llhen he moved from London to New York he terminated his membership

in the London c1ubs.

17. Lrhile Thomas Murtagh resided in New York before moving to london he

maintained savings accounts and checking accounts in New York. When he moved

to london he closed sone bank accounts but continued to naintain a New York

savings accounts and a New York checking account. Thomas Murtagh maintained

New York bank accounts because of the volat i le nature of the "dol lar-ster l ingtt

relationship. The bank accounts were maintained in New York out of convenience,

since they already existed.

18. Thomas Murtagh and his wife,  Maurine Murtagh, were marr ied short ly

before leaving New York for London. Maurine Murtagh was born in Atlanta,

Georgia, and came to New York to work after at tending graduate school.  She had

been in New York for two or three years before leaving for London.

19. Thomas Murtagh was a parishioner of a church whi le he resided in New

York. Itlhen he returned to New York, he resumed his affil iation with the same

church. While Thomas Murtagh was in London he attended a church and did not

consider himself  a parishioner of the New York church.

20. Thomas Murtagh was a registered voter in New York. However, he did

qot vote by absentee bal lot  in 1973 and 1974.

2L. Thomas Murtagh did not t .ake steps to establ ish Bri t ish ci t izenship.

CONCLUSIONS OF LAT.J

A.  That  once a  don ic i le  i s  es tab l i shed i t  w i l l  con t inue ' t . . .un t i l  the

person in question moves to a neer location with the bona fide intention of

making his f ixed and permanent home rhere." (20 NYCRR LOZ.2(d)(2)).
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. a United States cit izen wil l not ordinari ly be deemed to have

un less  i t  i s  c lear lv  shownchanged his domici le by going to a foreign country

that he intends to remain there permanently."  (20 NYCRR I02.2(d)(3))

C. That  in  Mat ter  o f  Bodf ish v .  Gal lman,  (SO a.D.2d 457,  458)  the Cour t

s t a t e d :

"To change one's domici le requires an intent to give up the old
and take up the new, coupled with an actual acquisi t ion of a residence
in the new locality (Matter of Newcomb , 792 NY 238 , 25A-25L). The
test of  intent with respect to a purported new domici le has been
stated as 'whether the place of habitat ion is the permanent home of a
person, with the range of sent iment,  feel ing and permanent associat ion
w i t h  i t '  ( M a t t e r  o f  B o u r n e ,  1 8 1  M i s c .  2 3 8 , 2 4 6 ,  a f f ' d .  2 6 7  A p p .  D i v .
8 7 6 , a f f ' d m ' i ' h e e v i d e n c e t o e s t a b 1 i s h t h e r e q u i i e d
intent ion to effect a change in domici le must be clear and convincing
( R u d e r m a n  v .  R u d e r m a n ,  1 9 3  M i s c .  8 5 ,  8 7 ,  a f f ' d .  2 7 5  A p p .  D i v  8 3 4 ) . "

D. That in view of the facts,  Thomas Murtagh has fai led to establ ish by

clear and convincing evidence that at .  the t . ime he moved to London, England, he

had the range of sent iment,  feel ing, and permanent associat ion needed to

es tab l i sh  a  new domic i le  (see Mat te r  o f  Bodf ish  v .  Ga l lman, supra)  .  Therefore,

Thomas Murtagh was a donici l iary of New York during the year in issue.

E.  That  a  w i fe rs  domic i le  o rd inar i l y  fo t lows tha t  o f  her  husband (20

NYCRR 702.2(d) (5 ) ) .  There fore ,  Maur ine  Mur tagh was a lso  a  domic i l ia ry  o f  New

York .

F .  That  20  NYCRR 102.2(b)  p rov ides ,  in  par t :

r ' (b) Certain persons not deemed residents al though domici led in
New York. Any person domici led in New York is a resident for income
tax  purposes  fo r  a  spec i f i c  taxab le  year ,  un less  fo r  tha t  year  he
sat is f ies  a l l  th ree  o f  the  fo l low ing  requ i rements :  (1 )  he  main ta ins
no permanent place of abode in this State during such year,  (2) he
maintains a permanent place of abode elsewhere during such ent ire
year,  and (3) he spends in t .he aggregate not more than 30 days of the
t a x a b l e  y e a r  i n  t h i s  S t a t e . . . t r .
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G. That since pet i t ioners have fai led to sat isfy the cr i ter ia of 20 NYCRR

102.2(b) they are deemed residents of New York for the ent ire 1975 taxable

y e a r .

H. That Tax taw S654(c) (3) provides that no i tem of income accrued under

Tax Law S654(c) shal l  be taken into account in determining New York adjusted

gross income for any subsequent taxable period. However,  the provisions of Tax

Law 5654(c) may be ut i l ized only i f  a change of residence occurs during the

course of the taxable year and such a change may only occur i f  there is also a

change of domici le during the course of the taxable year.  Since pet i t ioners

did not change their  domici le or residence during the years L974 or 1975, they

were not permit ted to ut i l ize the accrual provisions of the Tax Law $654(c) and

thereby exclude the lump-sum pension payment received during the year in issue

(Matter of Arthur L. Grimes and Doris H. Grimes, State Tax Commission, November

B,  1973) .

I .  That  the pet i t ion of

the Not ice of Def ic iency dated

DATED: Albany, New York

JUN r 1 1982

Thomas Murtagh and Maurine Murtagh is denied and

October  31 ,  1977 is  sus ta ined.

ATE TAX COMMISSION

IONER


