
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herber t  P .  Mosca AI'I'IDAVIT OI' MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of June, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Herber t  P .  Mosca,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Herber t  P .  Mosca
3-20 Rappongi Chome Minato-Ku
Tokyo, JAPAN

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  June,  7982.

that the said
forth on said

I
/

addressee
wrapper is

/

is the pet i t ioner
the last known address
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STATE OF NEW YORK

STATE TAX COMMISSION

n t Matter o
o f

Herbert  P. Mosca

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the year
7 9 7 3 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  S. Lusthaus the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Robert  S. Lusthaus
Cohen & lusthaus
600 01d Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cui lody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioder.

Sworn to before me this
18th day of June, 

'1.982. c-e

t,



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, 1982

Herbert  P. Mosca
3-20 Rappongi Chome Minato-Ku
Tokyo, JAPAN

D e a r  M r .  M o s c a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone i l  (518) 457-2a7a

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representat. ive
Robert S. Lusthaus
Cohen & Lusthaus
600 01d Country Rd.
Garden City, NY 11530
Taxing Bureau's Representative



STATE 0I' NEI,II YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

I{ERBERT P. MOSCA AI.ID BETTY JEAN J. MOscA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the year L973.

DECISION

Peti t ioners, Herbert  P. Mosca and Betty Jean J. Mosca, Homat President,

Apartment 34a, 3'20 Roppongi r-chome, Minato-Ku, Tokyo, Japan, filed a petition

for redetermination of a deficiency or for refund of personal income tax under

Ar t i c le  22  o f  the  Tax  law fo r  the  year  1973 (F i fe  No.  199g2) .

A sma11 clains hearing was held before l , / i l1 iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on February 23, 1981 at 10:45 A.M. Pet i t ioners appeared by Robert  S.

Lusthaus, Esq. The Audit  Divis ion appeared by Rarph J. vecchio, Esq. (s.

Freund,  Esq.  ,  o f  counse l ) .

ISSUE

llhether petitioners ldere residents of New York State during the entire

y e a r  1 9 7 3 .

FINDINGS OF FACT

1. On Apri l  4,  7975, the Audit  Divis ion received a New York State Combined

Income Tax Return for the year 1973 fron pet i t ioners Herbert  P. l losca and Betty

Jean J. Mosca. The aforementioned tax return was marked "Final"  and indicated

that pet i t ioners resided in New York State from January 1, 1973 to June 20, 7973.

2. 0n May 8, 1975 the Audit  Divis ion sent a let ter to pet i t ioners,

requesting additional information needed to complete the audit of their tax
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return for the year 1973. On August 20, 1975, due to pet i t ioner 's fai lure to

reply to the aforementioned let ter,  the Audit  Divis ion issued a Statenent of

Audit  Changes, wherein the personal income tax l iabi l i t ies of pet i t ioners Herbert  P.

Mosca and Betty Jean J. Mosca were individually recomputed on the basis that they

were residents of New York State for the ent ire year 1973.

3. 0n June 27, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner Herbert  P. Mosca for the year 7973 for $2 1265.85 plus interest,

along with an explanatory revised Statement of Audit Changes based on the

recomputation shown on the original Statenent of Audit Changes issued on

August  20 ,  7975.

4. Also on June 27, 1977 the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner Betty Jean J. Mosca for the year L973 for $182.90 plus

interest of  $43.89, along with an explanatory revised Statement of Audit

Changes based on the recomputation shown on the original Statement of Audit

Changes issued on August 20, 1975. The aforementioned revised Statement of

Audit Changes r*as stamped "PAID" on August 12, 1977 by the Income Tax Review

Unit in A1bany, New York.

5. Pet i t ioners Herbert  P. Mosca and Betty Jean J. Mosca moved to, and

purchased a home in,  E. Setauket,  New York in August,  1967.

6. On June 29, 1973, pet i t ioner Herbert  P. Mosca's employer assigned hin

to i t 's Far East Off ice in Tokyo, Japan. Accordingly,  pet i t ioners sold their

home in New York State and moved to an apartment in Tokyo, Japan.

7. Petitioners contended that their move was permanent and that they

intended to establish a new domicile in Japan. No evidence r,ras subnitted as to

whether the new place of abode in Japan was the permanent hone of petitioners,

with the range of sent iment,  feel ing and permanent associat ion with i t .  In
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addit ion, no evidence was submitted indicat ing whether pet i t ioners were permanent

immigrants of Japan.

8. Pet i t ioner Herbert  P. Mosca indicated on a statement attached to the

pet i t ion that "Upon complet ion of my assignment in Japan, I  am going to ret i re

on the west coast of the United States where I  own two pieces of property".

9.  Pet i t ioners contended that they were or iginal ly from Pennsylvania,

resided in New York State temporari ly and that they v/ere not domici led in New

York  Sta te .

CONCIUSIONS OF LAt^l

A. That  pet i t ioners Herber t .  P.  Mosca and Bet ty  Jean J.  Mosca have fa i led

to sustain their  burden of proof as required by sect ion 689 (e) of the Tax Law

in establ ishing that they were domici led somewhere other than New York State.

In addit ion, no clear and convincing evidence was submitted showing an intent

to change their  domici le from New York State to Japan. (Matter of  Bodf ish v.

G a l l m a n ,  5 0  A . D . 2 d  4 5 7 ,  3 7 8  N . Y . S .  2 d  1 3 8 . )

B. That pet i t ioners Herbert  P. Mosca and Betty Jean J. Mosca were domici led

in, and residents of,  New York State for the ent ire year 1973 in accordance

with the meaning and intent of  sect ion 605 of the Tax law.

C. That the pet i t ion of Herbert  P. Mosca and Betty Jean J. Mosca is

denied and the not ices of def ic iency issued June 27, 1977 are sustained together

with such addit ional interest as may be lawful ly owing.

DATED: Albanv. New York

JUN 1 B 1982
SSION

ISS ONER



rA-36 (e/76) Sta te  o f  New York  -  Depar tment  o f  Taxat ion  and F inance
Tax Appea ls  Bureau
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, L982

I lerbert  P. l {osca
3-20 Rappongi Chome Minato-Ku
Tokyo, JAPAN

Dear  Mr .  Mosca:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative 1evel.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York L2227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Robert.  S. lusthaus
Cohen & Lusthaus
600 01d Country Rd.
Garden City,  NY 11530
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

I{ERBERT P. MOSCA AI{D BETTY JEAN J. MOSCA

for Redeterminat ion of a Def ic iency or for
Refund of Personal- Income Tax under Article
22 of the Tax Law for the year 1973.

DECISION

Peti t ioners, Herbert  P. l {osca and Betty Jean J. Mosca, Homat President,

Apartment 340, 3-20 Roppongi r-chome, Minato-Ku, Tokyo, Japan, f i red a pet i t ion

for redetermination of a deficiency or for refund of personal i.ncome tax under

Art ic le 22 of the Tax Law for rhe year 1973 (Fi le No. 198S2).

A srnal l  c laims hearing was held before hl i l l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on February 23, 1981 at 10:45 A. l{ .  Pet i t ioners appeared by Robert  S.

Lusthaus, Esq. The Audit  Divis ion appeared by Ralph J. vecchio, Esq. (s.

F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSTIE

hlhether petitioners were residents of New York State during the entire

y e a r  1 9 7 3 .

FINDINGS OF FACT

1. On Apri l  4,  1975, the Audit  Divis ion received a New York State Conbined

fncome Tax Return for the year 1973 from pet i t ioners Herbert  P. Mosca and Betty

Jean J. Mosca. The aforementioned tax return was marked "Final"  and indicated

that pet i t ioners resided in New York State from January 1, 1973 to June 20, 1973.

2. 0n May 8, 1975 the Audit  Divis ion sent a let ter to pet i t ioners,

requesti-ng additiopal information needed to complete the audit of their tax
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return for the year 1973. On August 20, 1975, due to pet i t ioner 's fai lure to

reply to the aforementioned letter, the Audit Division issued a Staternent of

Audit  Changes, wherein the personal income tax l iabi t i t ies of pet i t ioners Herbert  P.

Mosca and Betty Jean J. Mosca were individually recomputed on the basis that they

were residents of New York State for the entire year 1973.

3. 0n June 27, L977, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner Herbert  P. Mosca for the year 1973 for $21265.85 plus interest,

along with an explanatory revised Statement of Audit Changes based on the

recomputation shonrn on the original Statement of Audit Changes issued on

August  20 ,  1975.

4. AIso on June 27, 1977 the Audit  Divis ion issued a Not ice of Def ic iency

against pet i f , ioner Betty Jean J. Mosca for the year 1973 for $182.90 plus

interest of  $43.89, al-ong with an extrr lanatory revised Statement of Audit

Changes based on the recomputati-on shown on the original Statement of Audit

Changes issued on August 20, 1975. The aforementioned revised Statement of

Audit Changes was stanped "PAID" on August 12, 1977 by the fncome Tax Review

Unit in Albany, New York.

5. Pet i t ioners Herbert  P. Mosca and Betty Jean J. Mosca moved to, and

purchased a home in,  E. Setauket,  New York in August,  1967.

6. On June 29, 1973, pet i t ioner Herbert  P. Mosca's employer assigned him

to i t 's Far East Off ice in Tokyo, Japan. Accordingly,  pet i t ioners sold their

home in New York State and noved to an apartment in Tokyo, Japan.

7. Petitioners contended that their move lvas permanent and that they

intended to establish a new domicile in Japan. No evidence lras submitted as to

whether the new place of abode in Japan was the permanent home of petitioners,

with the range of sent iment,  feel ing a4d permanent associat ion with i t .  In
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addit ion, no evidence was submitted indicat ing whether pet i t ioners were permanent

inmigrants of Japan.

B. Pet i t ioner Herbert  P. Mosca indicated on a statenent attached to the

pet i t ion that "Upon complet ion of my assignment in Japan, I  am going to ret i re

on the west coast of the United States where I  own two pieces of propertyt ' .

9.  Pet i t ioners contended that they were or iginal ly from Pennsylvania,

resided in New York State temporarily and that they were not domiciled in New

York  Sta te .

C0NCLUSI0NS OF tAlit

A. That pet i t ioners Herbert  P. Mosca and Betty Jean J. Mosca have fai led

to sustain their  burden of proof as required by sect ion 689(e) of the Tax Law

in establishing that they were domiciled somewhere other than New York State.

In addition, no clear and convincing evidence was submitted showing an intent

to change their  domici le from New York State to Japan. (Matter of  Bodf ish v.

G a l l m a n ,  5 0  A . D . 2 d , 4 5 7 ,  3 7 8  N . Y . S .  2 d  1 3 8 . )

B. That pet i t ioners Herbert  P. Mosca and Betty Jean J. Mosca were donici led

in, and residents of,  New York State for the ent ire year 1973 in accordance

with the meaning and intent of section 605 of the Tax Law.

C. That.  the pet i t ion of Herbert  P. Mosca and Betty Jean J. Mosca is

denied and the not ices of def ic iency issued June 27, !977 are sustained together

with such addit ional interest as may be lawful ly ng .

DATED: Albany, New fork ISSION

JU|,I I i tgBZ


