
STATE OF NEI,{ YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Samuel  & L i l l ian AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r972 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Samue1 & Li l l ian F. Mothner,  the pet i t ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Samuel & Li l l ian F. Mothner
4905 tr /oodlands Blvd.
Tamarac ,  F l  33319

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the Pet i t ion

F. Mothner

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26 th  day  o f  March ,  1982.

addressee is the pet i t ioner
wrappeA is the last known address

..-)
" / . /

.r'

that the said
forth on said



STATE OF NEW YORK
STATE TAX COMMISSION

In the l{atter of the Petition
o f

Samue1 & lil l ian F. l{othner

for Redeterminat ion of a Def ic iency or a Revisj_on
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the year
L 9 7 2 .

AT'FIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Paul Fr iedman the representat ive of the pet i t ioner in the
wit 'h in proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

PauI Friedman
1450 Broadway
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the stat.e of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t i /ner.

\  - ,
I ..-") ,"/

Sworn to before me this
26t,,In day of March, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

llarch 26, 1982

Samuel & Li l l ian F. Mothner
4905 Woodlands Blvd.
Tamarac ,  FL  33319

Dear  Mr .  &  Mrs .  Mothner :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Courmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Paul Friedman
1450 Broadway
New York, NY 10018
Taxing Bureau' s Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SMllEt MOTHNER and LILLIAN F. M0THNER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1972-

DECISION

Peti t ioners, Samuel Mothner and Li l l ian F. Mothner,  4905 l^Joodlands

Bou levard ,  Tamarac ,  F lo r ida  33319,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income t .ax under Art ic le 22 of the Tax Law

for the yeax 1972 (Fi Ie No. 13327).

A formal hearing was held before Frank A. Romano, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  February  17 ,  1977 a t  10 :45  A.M.  and was cont inued to  conc lus ion  a t  the

same loca t ion  on  June 15 ,7977.  Pet i t ioner  appeared by  PauI  Fr iedman,  Esq.  The

Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  ( I rw in  levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioners were resident individuals of New York State during

the  year  1972.

I I .  I f  pet i t ioners were nonresident individuals during the year I972,

whether compensat ion received in 7972 by pet i t ioner SamueI Mothner,  whi le a

nonresident,  is taxable, in whole or in part ,  to New York State as compensat ion

paid to him in recognit ion of services rendered by him for his employer in

years pr ior Lo 7972 when he was a resident of New York State.
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FINDINGS OF FACT

1.  Pet i t ioners ,  Samuel  Mothner  and l i l l i an  F .  Mothner ,  jo in t l y  f i l ed  a

New York State Income Tax Nonresident Return for 7972, I ist ing their  address

at  tha t  t ime as  5706 Me La Leuca Dr ive ,  For t  Lauderda le ,  F lo r ida  33313.  On the

return they reported joint  Federal  i -ncome of $1421182.26, buL stated that total

New York income was zero and claimed a refund of $5,550.48 based on New York

State tax withheld by Mr. Mothner 's employer.

2. 0n June B, L973, the Income Tax Bureau issued a Statement of Audit

Changes agai-nst pet i t ioners, Samuel Mothner and Li l l ian F. Mothner,  negat ing

the claimed refund and imposing addit ional income tax for the year 7972 of

$7 ,866.77 ,  p lus  in le res t  on  the  ground tha t  conpensat ion  pa id  to  pe t i t ioner

Samuel Mothner by his employer in 1972 was ful ly taxable to New York State as

compensat ion paid to him in recognit ion of services rendered by him for his

employer in years pr ior to 7972 when he was a resident of New York State.

Accord ing ly ,  a  Not ice  o f  Def ic iency  in  the  amount  o f  $71866.77  p lus  in te res t

was issued to  pe t i t ioners  on  Apr i l  11 ,  1975.

3 .  Pr io r  to  January  1 ,  L972,  pe t i t ioners  h rere  domic i l ia r ies  o f  the  Sta te

of New York, residing at ei ther 941 Fairway Lane, Mamaroneck, New York, or 2

t{ashington Square, New York, New York. Said pet i t ioners also owned a

condomin ium a t  400 H i l l c res t  Dr ive ,  Ho l lywood,  F lo r ida .

4. Pet i t ioner Samuel Mothner was an employee of Merr i l l ,  Lynch, Pierce,

Fenner  &  Smi th ,  Inc .  ( "Mer r i l l ,  Lynch" ) ,  a  s tock  brokerage f i rm hav ing  a

principal place of business in the City and State of New York, at  which

Ioca t ion  sa id  pe t i t ioner  per fo rmed serv ices  pr io r  to  January  1 ,  7972 as  an

execut ive vice-president and member of the Board of Directors.
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5. During 7977, pet i t ioner Samuel Mothner became i l l  and was advised by

his physician that to remain in a cold cl imate would be detr imental  to his

health.  In or about November, 7977, said pet i t ioner not i f ied Merr i l l ,  Lynch

that he could not cont inue l iv ing in New York and, subsequent ly,  entered into a

verbal agreement with Merr i l l ,  Lynch whereby, as of the beginning of 1972, he

would perform services as an advisor and consultant Lo the f i rm in Flor ida.

This arrangement was not announced unt i l  1972.

6. fn or about November, 7971, pet i t ioners, Samuel Mothner and tr i11ian F.

Mothner,  lef t  New York and took up residence in Flor ida at the Hi l lcrest Drive

condominium, where they l ived for the remainder of 797I.  Simultaneously,  in or

about November, I97I,  said pet i t ioners purchased land upon which a house was to

be cons t ruc ted .  The cons t ruc t ion  was comple ted  in  mid-1972,  a t  wh ich  t ime,  i t

became pet i t ioners '  res idence,  be ing  known as  5706 Me La Leuca Dr ive ,  Tamarac ,

F l o r i d a .

7 ,  By  deed da ted  January  19 ,  1972,  pe t i t ioners  a lso  purchased land in

Broward County, Flor ida, upon which a house was ul t imately constructed and

which became pet i t ionersr residence in or about February, L977, being known as

4905 ldoodlands Boulevard, Tamarac, Flor ida.

8. In or about January, \972, pursuant to the advice of the law f i rm

represent ing Merr i l l ,  Lynch in FIor ida, pet i t ioner Samuel Mothner executed a

Declarat ion of Domici le and Cit izenship in the State of Flor ida, both sworn to

by said pet i t ioner and f i led in the Off ic iat  Records Book of Broward County,

F lo r ida ,  on  January  4 ,  1972.

9. In January, 7972, pet i t ioner Samuel Mothner returned to the State of

New York for reasons of health and, after undergoing an angiogram, was admitted

on or about January 10, 1972 to Mt.  Sinai Hospital  in the City and State of New
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York .  A f te r  fu r ther  med ica l  tes ts ,  sa id  pe t i t ioner  underwent  a  surg ica l

operat ion, remaining hospital ized for approximately f ive and one-half  weeks.

Upon h is  d ischarge f rom Mt .  S ina i  Hosp i ta l ,  sa id  pe t i t ioner  l i ved  a t  2

l , lashington Square, New York, New York, a rented apartment which he occupied

without a Iease and on a month-to-month tenancy, being the same New York

address l isted by said pet i t ioner on a separate and subsequent Declarat ion of

Domici le and Cit izenship sworn to and f i led in the Off ic ial  Records Book of

Broward  County ,  F lo r ida ,  on  February  8 ,  1973.

10. Pr ior to his return to Flor ida, and whi le spending the night in

Larchmont,  New York, pet i t ioner Samuel Mothner suffered a relapse and was taken

by ambulance to New Rochel le Hospital  where he remained for approximately two

weeks. Upon his discharge, said pet. i t ioner again occupied the apartment at 2

Washington Square, returning to Flor ida at the end of February or in March,

7 9 7 2 .

11. Upon his return to Flor ida, pet i t ioner Samuel Mothner resided at the

home o f  f r iends ,  Mr .  and Mrs .  Sam Cour tney ,  5801 Mulber ry  Dr ive ,  For t

lauderda le ,  F lo r ida ,  per fo rming  no  serv ices  fo r  Mer r i I I ,  Lynch fo r  a  per iod  o f

s ix  weeks .  Thereaf te r ,  sa id  pe t i t ioner  commenced work  on  a  par t - t ime bas is .

12. In 1972, pet i t ioner Samuel Mothner remained a member of the Board of

Directors of Merr i l l ,  lynch and was to funct ion, without assignment to any

spec i f i c  o f f i ce ,  as  consu l tan t  and adv isor  w i th  respec t  to  tha t  f i rmts  approx i -

mate ly  th i r ty  b ranch o f f i ces  in  F lo r ida .  Sa id  pe t i t ioner  rdas  to  ac t  as

"troubleshooter",  focusing his pr imary attent ion on the southeastern part  of

Flor ida, invest igat ing complaints made by a customer or regulatory agency

against an account.  execut ive and f i l ing a report  or opinion with Merr i l l ,

Lynch. Said pet i t ioner contacted Merr i l l ,  Lynch in New York by placing col lect
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ca l l s  f rom F lo r ida .  Sa id  pe t i t ioner  d id  no t  per fo rm serv ices  fo r  Mer r i l l ,

Lynch in the State of New York during 1972.

13. In or about March, I972, pet i t ioner Samuel Mothner received " incent ive

compensat ion"  in  the  amount  o f  $111 1524.00  f rom Mer r i l l ,  Lynch.  Whi le  there

was some evidence that such compensat ion was based on the f i rm's earnings

for 1972 and said pet. i t ioner 's job performance in 7972, other,  more compel l ing

evidence, supports the fol lowing proposit ions: ( i )  such compensat ion was

computed and paid in March of 1972 (after Merr i l l ,  Lynch's books had been

c losed and aud i ted  fo r  the  pr io r  f i sca l  year )  based on  the  f i rm 's  earn ings  in

I97 I  ( the  f i rm 's  year  be ing  on  a  ca lendar  bas is  a t  tha t  t ime) ;  and ( i i )  s ince

said pet i t ioner was hospital ized and/or recuperat ing from one or more

hospit .al izat ions during the period January 10, 1972 through the end of March,

1972. and concededly performed no services for Merr i l l ,  Lynch during said

period, such compensat ion was in considerat ion of his performance in L97I.  The

fact that said pet i t ioner did not receive such compensat ion in 7973 for his job

performance in L972 does not compel a di f ferent conclusion because Merr i l l ,

Lynch did not pay incent ive compensat ion in every year and, even in those years

when such compensat ion was awarded, not aI I  execut ive personnel received i t .

14. By interoff ice wri t ten communicat ion dated t lay 23, 7972, Merr i l l ,

Lynch announced that,  ef fect ive June 26, 1972, one Edmond N. Moriar i ty,  Jr.  was

appointed manager of the SD (New York City) of f ice, succeeding pet i t ioner

Samuel Mothner,  who requested that he be replaced because of i l l  health;  by

undated personnel report ,  received in the payrol l  department on June 5, I972,

sa id  pe t i t ioner 's  job  c lass i f i ca t ion  was shown as  Of f i ce  Manager ,  70  P ine

St ree t ,  New York  C i ty ,  Sen ior  V ice  Pres ident ,  and D i rec tor  and,

e f fec t i ve  June 1 ,  7972,  h is  address  was changed to  F lo r ida  (c lo  Cour tney ,  5801
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Mulberry Drive, Fort  Lauderdale, Flor ida),  thereby discont inuing deduct ions for

New York State withholding tax; by personnel report  dated July 5, L972 and

approved by  the  Home Of f i ce  on  Ju ly  11 ,  L972,  sa id  pe t i t ioner 's  job

c lass i f i ca t ion  was shown as  Of f i ce  Manager ,  70  P ine  St ree t ,  New York  C i ty ,  and

ef fec t i ve  Ju ly  1  ,  1972 ( fo r  the  ba lance o f  the  year ) ,  h is  c lass i f i ca t ion  was

changed to  consu l tan t ;  by  le t te r  da ted  Ju ly  17 ,  1972,  Mer r i l l ,  Lynch no ted  sa id

pet i t ioner 's  res ignat ion  as  a  D i rec tor  o f  the  f i rm,  e f fec t i ve  Ju ly  11 ,  1972;

said pet i t ioner cont inued to hold the off ice of Senior Vice-President on

special  assignment as a consultant unt i l  he ret i red from Merr i l l ,  Lynch in

D e c e m b e r ,  I 9 7 2 .

CONCTUSIONS OF LAhI

A.  That  sec t ions  601 and 611 o f  the  Tax  Law impose a  tax ,  in te r  a l ia ,

upon al l  New York State resident individuals as def ined in sect ion 605(a) of

the Tax Law.

B .  T h a t ,  t o  c h a n g e  o n e ' s  d o m i c i l e ,

new locat ion a f ixed and permanent home,

a residence in the new local i ty,  and the

intent ion to effect a change in domici le

K l e i n  v .  S t a t e  T a x  C o m m . ,  5 5  A . D . 2 d  9 8 2 ,

a f f  ' d ,  4 4 3  N . Y . 2 d  8 1 2 ,  4 0 2  N . Y . S . 2 d  3 9 6

4 5 7 ,  3 7 8  N . Y . S . 2 d  1 3 8  ( 3 r d  D e p t .  1 9 7 6 )

C.  That  the  domic i le .  whether  o f o r i g i n  o r  s e l e c t i o n ,

the burden of proofexistence unt i l  another is acquired and

par ty  who a l leges  a  change.  Bodf ish  v .

there must be an intent to make the

coupled with an actual acquisi t ion of

evidence to establ ish the required

must be clear and convincing.

3 9 0  N . Y . S . 2 d  6 8 6  ( 3 r a  D e p t .  1 9 7 7 ) ,

( 1 9 1 7 ) ;  B o d f i s h  v .  G a l l m a n ,  5 0  A . D . 2 d

cont inues in

rests upon the

4 5 7 ,  3 7 8  N . Y . S . 2 d

138 (3 rd  Dept .  1976) .

G a l l m a n ,  5 0  A . D . 2 d



- t '

D. That pet i t ioners, Samuel Mothner and Li l l ian F. Mothner,  have fai led

to sustain their  burden of proof imposed by sect ion 689(e) of the Tax Law to

show that they changed domici le from New York to Flor ida in or before 1972.

Their  act iv i t ies in late 1971 and during the period, in L972 when pet i t ioner

Samuel Mothner received incent ive compensat ion from Merr i l l ,  Lynch, are best

described as preparat ions to effect.  a change in domici le but do not clear ly and

conclusively demonstrate that such change occurred. Klein v.  State Tax Comm.,

5 5  A . D . 2 d  9 8 2 ,  3 9 0  N . Y . S . 2 d  6 8 6  ( 3 r d  D e p t .  1 9 7 7 ) ,  a f f  ' d ;  4 3  N . Y . 2 d  8 1 2 ,  4 0 2

N . Y . S . 2 d  3 9 6  ( 1 9 7 7 ) .

E. That a person domici led in New York is a resident individual unless:

(a) he maj-ntains no permanent place of abode in this State; (b) he maintains a

permanent place of abode elsewhere; and (c) spends in the aggregate not more

than th i r ty  days  o f  the  taxab le  year  in  th is  S ta te  (sec t ion  605(a) ( t )  o f  the

Tax Law). Since pet i i toners did not meet these requirements, they are resident

ind iv idua ls .  Accord ing ly ,  the  compensat ion  in  the  amount  o f  $111 1524.00

received by pet i t ioner,  Samuel Mothner,  f rom Merr i l l ,  Lynch in or about March,

7972 is ful ly taxable to New York State.

F. That since pet i t ioners r{ere New York State residents in 1972,

cons idera t ion  o f  Issue t t I I t t  i s  unnecessarv .



G. That the pet i t ion of

and the Not ice of Def ic iency

DATED: Albany, New York

R F  n  - .  ( l  I  r . .  : . . . 1

l i lArt ;i ij irri:l

Samuel

issued

- 8 -

Mothner

A p r i l  1 1 ,

STATE

and Li l l ian F. Mothner is denied

1975 is  sus ta ined.

TAX COMMISSION

COMMISSIONER


