
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Neal & Helene Morse

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon NeaI & Helene Morse, the pet i t ioners j -n the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Neal & Helene
3026 Avenue R
Brooklyn, NY

Morse

17229

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the Stat.e of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of October,  1982.
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that the
forth on

said addressee is the Pet i t ioner
the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 7982

Neal & Helene Morse
3025 Avenue R
Brooklyn, NY 71229

D e a r  M r .  &  M r s .  M o r s e :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet . i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATB OF NE\,II YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NEAL M0RSE and HETENE M0RSE

for  Redetern ina t ion  o f  a  Def ic iency  or  fo r
Refund of Personal fncome Tax under ArticLe 22
of  the  Tax  Law fo r  the  Year  1975-

DECISION

Peti t ioners, NeaI Morse and Helene Morse, 3025 Avenue R, Brooklyn, New

York 11229, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of.  the Tax Law for the year 1975 (Fi le

N o .  2 3 3 3 0 )  .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  9 ,  1981 a t  10 :45  A.M.  Pet i t ioner  NeaI  Morse  appeared pro  se .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (w i l l i am Fox ,  Esq. ,  o f

c o u n s e l ) .

ISSUES

Whether the Not ice of Def ic iency should be dismissed on the ground of

I a c h e s .

I I .  Whether the Not ice of Def ic iency should be dismissed on the ground

that the Department of Taxat ion and Finance's answer to the pet i t ion of Neal

Morse and Helene Morse did not relate to the issues and was unt imely served.

I I I .  Whether pet i t ioners are properly ent i t . led to a medical  expense deduct ion

for expenses attr ibutable to Helene Morse's attendance at Brooklyn Col lege.
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TINDINGS OT TACT

1. Petit ioners, Neal Uorse and l lelene Uorse, t imely f i led a joint New

York State fncome Tax Resident Return for the year 1975 whereon they claimed

$1'657.05 as an education expense attr ibutable to costs incurred for tuit ion

and related expenses relative to Helene Horseis attendance in the Brooklyn

College certificate program in school psychology which is a sixty credit

masters and post, masters program necessary for New York State cert i f ication as

a school psychologist.

2. 0n Novenber 10, Lg77, the Audit Division issued a Statenent of Audit

Changes to petit ioners wherein said education expense was disal lowed. Addit ion-

ally' adjustments were made to deductions claimed for babysitting fees and

transportation t.o doctors. Accordingly, a Notice of Deficiency was issued

against pet. i t ioners on t lay 72, 1978 assert ing addit ional personal income tax of

i276.70,  p lus in terest  o f  $44.85,  for  a  to ta l  due of  $321.55.

3. 0n May 19, 1978, petit ioners f i led a petit ion for redetermination of

the deficiency.

4. 0n March 27, 1.979, petit ioner Neal Morse attended a pre-hearing

conference for the purpose of resolving the issues. Such conference was

unsuccessful. Subsequently, the petit ion of Neal Morse and Helene l{orse was

deemed perfected on Septenber 7, 1979 pursuant to a letter from the Secretary

of the State Tax Commission.

5. 0n October 30, 'J.979, the Department of ?axation and Finaace served an

answer to said petit ion. Said aoswer addressed the issues raised in the

petit ion. A reply to such anslver was f i led by petit ioners on Novenber 15,

L979 .



- 3 -

6. The record indicates that pet i t ioner NeaI Morse caused a delay in the

initial audit proceeding by postponing and cancelling scheduled appointments

and fai l ing to respond to a let ter f rom the Audit  Divis ion.

7. During the hearing held herein the Audit  Divis ion conceded that;

(a) substant iat ion of the expenses incurred attr ibutable to Helen

Morse's aLtendance at Brooklyn CoIIege is not at  issue, only the nature and

deduct ibi l i ty of  such expenses are at issue, and;

(b) pet i t ioners are ent i t led to the ful l  deduct ion clained for " trans-

por ta t ion  to  doc tors" .

8. Pet i t ioners conceded the adjustment to I 'baby-si t t ing fees".

9. Pet i t ioners conceded that the expenses claimed for at tendance at

Brooklyn Col lege are not properly al lowable as an educat ion expense since

petitioner Helene Morse was unemployed during the year at issue, but they

maintain that said expenses const i tute a proper medical  expense deduct ion

since, as the record indicates, she attended school at  the recomneridat ion of

her psychologist  vho stated in part  that:

"During the calendar year 1975, Helene Morse, my pat ient,  was enrol led
in graduate studies pursuant to my direction and recouunendation.
This movement developed in response to gradual and painstaking
efforts at overcoming anxiety and tension related to school achieve-
ment,  a movement integral  to her overal l  sel f- image and total  l i fe

10. During 1,975, pet i t ioner Helene Morse was extensively engaged

psychotherapy treatments .

11. Brooklyn Col lege is not a special  school for the al leviat ion

treatnent of nental  disorders.

or

CONCI,USIONS OF IAW

tn

A. That the State

against petit ioners. A

Tax Comrnission is not estopped

state agency or body cannot be

from making a claim

estopped from assert ing
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its governrnental power regarding acts within its governmental capacity. The

record in the instant case shows no undue delay by the State Tax Commission in

inst i tut ing act ion. Rather,  i t  shows sevreal delays by pet i t ioners. Accordingly,

the remedy of laches claimed by pet i t ioner is unfounded.

B. That the law Bureau shal l  serve an answer on the pet i t ioner or pet i -

t ioner 's representat ive, i f  any, within 60 days from the date the Secretary

acknowledged rece ip t  o f  an  acceptab le  per fec ted  pe t i t ion .  (20  NYCRR 60I .6 )

Since the pet i t ion of NeaI Morse and Helene Morse was deemed perfected

on september  7 ,1979,  the  answer  served on  October  30 ,  1979 w i th  respec t

thereto was t imely.  Furthermore, pet i t ioners'  c laim that said ansr, i rer did not

relale to the pet i t ion has no meri t .  Accordingly,  the answer is deemed proper.

C.  That  Treasury  Regu la t ion  7 .21 .3-1(e) (1 ) ( i i )  s ta tes  tha t  an  expend i tu re

which is merely benef ic ial  to the general  health of an individual is not an

expenditure for medical  care. Helene Morse attended Brooklyn Col lege at.  the

recommendation of her psychologist  as a "movement integral  to her overal l

sel f- image and total  l i fe movement 'r .  Since Lhe expenditure was for her general

health,  i t  is not a medical  expense deduct ion.

D .  T h a t  T r e a s u r y  R e g u l a t i o n  1 . 2 1 3 - 1 ( e ) ( t ) ( v ) ( a )  p r o v i d e s ,  i n  p e r t i n e n t

p a r t ,  t h a t :

t tWhi le  o rd inary  educat ion  is  no t  med ica l  care ,  the  cos t  o f
medical  care includes the cost of  at tending a special  school for a
mental ly or physical ly handicapped individual,  i f  h is condit ion is
such that the resources of the inst i tut ion for al leviat ing such mental
o r  phys ica l  hand icap are  a  p r inc ipa l  reason fo r  h is  p resence there . "

Since Brooklyn Col lege is not a special  school which was attended for

the al leviat ion of Helene Morsers nental  state, costs incurred relat ive to such

attendance do not qual i fy for deduct ion as a medical  expense.
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E. That the pet i t ion of NeaI Morse and Helene Morse is granted to the

extent of the concessions made by the Audit  Divis ion (Finding of Fact "7",

supra) and that. ,  except as so granted, said pet i t ion is in al l  other respects

den ied .

F. That the Audit Division

Deficiency dated l lay L2, 1978 to

here in.

DATED: Albany, New York

OcT 0 6 1982

hereby directed to modify the Not ice of

consistent with the decision rendered

a" '

TCf,ITG

i s

be

STATE TAX COMMISSION
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